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ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This case is before the Court upon an appeal from 
an order of the United States District Court for the 
District of Columbia (J.A. 25a-30a) * granting appel- 
lee’s motion for a preliminary injunction and denying 
appellants’ motion to dismiss the complaint. The com- 
plaint sought injunctive relief against the Board’s 
direction of a representation election pursuant to 
Section 9 of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat, 519, 29 U.S.C. 151 
et seq.), hereafter referred to as the Act. The juris- 
diction of this Court is invoked under 28 U.S.C. 1291. 
3a A references are to pages of the Joint Appendix, which 
is set forth at the end of this brief. 

(1) 


2 
STATEMENT OF THE CASE 


The undisputed relevant facts, as alleged in the 
complaint and attached exhibits, may be summarized 
as follows: 

On March 19, 1962, the Board issued a Decision 
and Direction of Election (12-RC-1293) directing 
that a representation election be conducted among the 
unlicensed seamen employed on the tugboats Linden 
and Parris Island and the barges Pulpweod No. 1 and 
Pulpwood No. 2, all of which are owned and operated 
by appellee Owens-Illinois Glass Company. The 
Board found that the vessels involved were registered 
under and flew the flag of Liberia, except for the 
Parris Island, which was of Honduran registry and 
flag, and that they were manned by foreign nationals. 
It found that the vessels were engaged solely in trans- 
porting pulpwood, cut in the Bahamas by a wholly- 
owned subsidiary of appellee, from the Bahamas to 
Jacksonville, Florida, for use in appellee’s opera- 
tions.* It found that the tug Linden makes approxi- 
mately seven trips per month to Jacksonville, towing 
Pulpwood No. 1 half the time and Pulpwood No. 2 
the other half; and that the Parris Island, a shallow- 
draft tug, comes to Jacksonville once a year for dry- 
docking and spends the remainder of the time towing 
the barges from Snake Cay to Mantanilla Shoals in 
the Bahamas, where it turns them over to the Linden. 
The Board further found that the vessels were pro- 
visioned and drydocked in the United States and that 

? A single individual manages both appellee’s Marine Depart- 
ment and the foreign subsidiary, Owens-I]linois Glass Company 


of the Bahamas, Ltd., from a single office in Jacksonville (J.A. 
10a). 
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their combined operations resulted in the transporta- 
tion to the United States of approximately $3 million 
worth of pulpwood each year (J.A. 10a-1la). Apply- 
ing the principles laid down in its earlier decision in 
West India Fruit & Steamship Co., 130 NLRB 343, the 
Board concluded that the maritime operations in- 
volved ‘‘possess these substantial United States con- 
tacts which bring them, despite their foreign aspects, 
within the jurisdictional coverage of the Act” (J.A. 
1la-12a). Accordingly, it directed an election to deter- 
mine whether the seamen involved desired to be repre- 
sented for collective bargaining purposes by Loeal 333 
of the United Marine Division, National Maritime 
Union. 

On March 30, 1962, appellee filed suit in the Dis- 
trict Court for the District of Columbia to enjoin the 
scheduled election. The complaint alleged that the 
Board had exceeded its authority under the Act, and 
had violated the Constitution and treaties of this na- 
tion with Liberia and Honduras (J.A. la-8a). The 
Board moved to dismiss the suit, on the grounds that 
the District Court lacked jurisdiction over an employ- 
er’s suit to enjoin a representation election, that the 
request for relief was premature, and that, in any 
event, the Board’s action was proper (J.A. 24a). On 
April 13, 1962, the District Court, after hearing, de- 
nied the Board’s motion to dismiss and granted a pre- 
liminary injunction (J.A. 25a-30a). The Court held 


*In West India, the Board held that the question of whether 
it has jurisdiction over foreign flag vessels operating in the 
commerce of the United States is to be determined by the ex- 
tent of the contacts which the particular vessels have with the 
United States. 
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that it had jurisdiction of the suit, and that, in direct- 
ing the election, the Board had ‘‘acted in excess of the 
statutory authority conferred upon it by the Labor- 
Management Relations Act of 1947, as amended’? 
(J.A. 28a-29a). 
STATUTORY PROVISIONS 

The relevant statutory provisions are set forth in 

Appendix A, infra, pp. 26-29. 


STATEMENT OF POINTS 


1. The District Court erred in holding that it had 
jurisdiction to review the Board’s direction of elec- 
tion, appellee having an adequate and exclusive statu- 
tory review procedure under Section 10 (e) and (f) 
of the National Labor Relations Act. 

2. The District Court erred in holding that the 
Board exceeded its statutory authority in directing an 


election in the instant case. 
SUMMARY OF ARGUMENT 


1. The District Court erred in holding that it had 
jurisdiction to review the Board’s representation de- 
termination in this case. This Court has consistently 
held that employers, such as appellee, have an ade- 
quate statutory procedure for obtaining review of 
Board representation determinations, and that this 
procedure may not be circumvented by resort to the 
district courts. 

2. Even if, contrary to the foregoing, appellee’s 
statutory review procedure were inadequate, it could 
not obtain district court review in the absence of a 
showing that the Board has plainly exceeded its au- 
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thority under the Act or has abridged constitutional 
rights. No such showing can be made in this case. 

(a) The Act, by its terms, applies to any vessel en- 
gaged in commerce between the United States and a 
foreign country. The Board, however, in accord with 
accepted principles of international and maritime law, 
has asserted jurisdiction only over those vessels having 
substantial United States contacts. Such an asser- 
tion of jurisdiction is wholly consistent with relevant 
Supreme Court decisions in this area and with the 
recent Second Circuit decision in McLeod v. Empresa 
Hondurena de Vapores, 300 F. 2d 222, cert. granted 
370 U.S. 915. 

(b) The vessels involved in the instant proceeding 
are owned and operated by an American corporation, 
are engaged solely in transporting pulpwood to that 
company from a wholly-owned Bahamian subsidiary, 
touch at no ports other than those of the Bahamas 
and the United States, and bring to this country over 
$3 million worth of pulpwood annually. Their sole 
contact with the nations whose flags they fly is that 
the crewmen have signed the shipping articles of 
those countries, They thus have such substantial 
United States contacts and minimal contacts with the 
flag country as to bring them within the jurisdictional 
ambit of the Act. 

(¢) Application of the Act to the vessels neither 
impairs United States treaty obligations nor violates 
the Constitution. The treaties on which appellee re- 
lies simply reaffirm the “internal order”’ doctrine and 
provide that a vessel’s nationality shall be evidenced 
by its flag. The former doctrine is inapplicable to the 
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situation here presented. Furthermore, the Board’s 
assertion of jurisdiction over a foreign flag vessel 
does not deny that vessel’s nationality, but merely de- 
cides that, in view of the vessel’s substantial contacts 
with the United States, it should be subject to the 
labor laws of this nation. But, even if the Board’s 
action did contravene United States treaty obliga- 
tions, this would not be violative of the Constitution, 
which nowhere prohibits Congress from legislating in 
violation of a treaty nor from directing its delegate to 
take action inconsistent therewith. 

3. The Board’s Direction of Election did not im- 
pose such injury as would warrant equitable relief. 
Appellee is under no legal obligation flowing from 
that action unless and until the petitioning union 
wins the election, is certified by the Board, and 
obtains a Board order, reviewable in the court of 


appeals, directing appellee to bargain with it. Ac- 
cordingly, the federal courts have declined to grant 
equitable relief at this stage of Board representation 
proceedings. 


ARGUMENT 
I. Introduction 


The question of whether the National Labor Rela- 
tions Act may be applied to vessels owned or con- 
trolled by an American company, but flying the flag of 
a foreign nation, is presently before the Supreme 
Court in two cases. McLeod v. Empresa Hondurena 
de Vapores, 300 F. 2d 222 (C.A. 2), cert. granted 370 
U.S. 915; McCulloch v. Sociedad Nacional de Marine- 
ros de Honduras, 201 F. Supp. 82 (D.D.C.), cert. 


7 


granted 370 U.S. 915. This is also the same basic 
issue presented by Incres Steamship Company, Ltd. 
v. International Maritime Workers Union, 10 N.Y. 
2d 218, 176 N.E. 2d 719, 219 N.Y.S. 2d 21, cert. granted 
368 U.S. 924. 

For the following reasons, however, we do not be- 
lieve that the ultimate disposition of those cases will 
necessarily control the result in this case: (1) the 
issue of Board power may not be reached here for 
there is a threshold question of district court juris- 
diction, since the suit was brought by an employer 
who has a means under Section 10 (e) and (f) of the 
Act of obtaining review of the Board’s direction of 
election in the court of appeals; * and (2) even if the 
Supreme Court were to find the Act inapplicable in 
the cases before it, it would not follow that the same 
conclusion would hold true here, for the factors war- 


ranting an exercise of Board jurisdiction in the in- 
stant case are stronger than those in the other cases. 
We shall discuss each of these points below. 


*These two cases both involve the Board’s Decision and Di- 
rection of Election in United Fruit Co, 134 NLRB No, 25, 
McLeod v. Empresa Hondurena de Vapores, supra (hereafter 
“Empresa”) was the employer's suit to enjoin the election: Ae- 
Culloch v. Sociedad Nacional de Marineros de Honduras, supra 
(hereafter “Sociedad”) was the incumbent union's suit seek- 
ing the same relief, 

° Empresa also involves an employer suit. The Board, how- 
ever, has not raised the issue of district court. jurisdiction be- 
fore the Supreme Court in that case, for the issue on the 
merits—the application of the Act to the vessels involved 
therein—is in any event reached in Sociedad, the companion 
case brought by a union. It is thus unlikely that the Supreme 
Court will consider the district court jurisdiction issue which 
may be dispositive of this case. 
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II. The District court was without jurisdiction of the subject 
matter because appellee has an adequate and exclusive 
statutory review procedure 
The law is well settled in this Circuit that a federal 

district court lacks jurisdiction to entertain an em- 

ployer’s suit to review and set aside a Board decision 
in a representation proceeding. Alas Life Insurance 

Co. v. Leedom, 109 U.S. App. D.C. 97, 284 F. 2d 231; 

General Cable Corp. v. Leedom, 107 U.S. App. D.C. 

357, 359, 278 F. 2d 237; Norris v. N L.R.B., 85 U.S. 

App. D.C. 106, 177 F. 2d 26; Connecticut Light & 

Power Co. v. Leedom, 174 F. Supp. 171 (D.D.C). Cf. 

Myers v. Bethlehem, 303 U.S. 41; A.F.L. v. N.L.E.B., 

308 U.S. 401. The basis for this rule is that Congress, 

both in 1935 and 1947, rejected proposals for direct re- 

view of representation determinations because it be- 
lieved that the opportunity for such review would result 
in excessive delay in representation cases, thereby frus- 
trating the statute’s basic policy of promoting col- 
lective bargaining. Thus, when it passed the Wagner 

Act, Congress rejected a proposal for direct review 

of representation determinations,’ and, in 1947, when 

the Taft-Hartley amendments to the Act were passed, 
the Senate-House Conference rejected an amendment 
passed by the House which would have provided for 
direct review of representation determinations. As 
explained by Senator Taft, ‘‘The House yielded to 
the view of the Senate conferees that such provisions 
would permit dilatory tactics in representation pro- 

*S. Rep. 573, 74th Cong., 1st Sess., pp. 5-6; H. Rep. No. 
1147, 74th Cong., Ist Sess., p. 7. See also Madden v. Brother- 


hood, 147 F. 2d "439, 149444 (C.A. 4); Hearings on S. 1000, 
Sen. Labor Comm., 76th Cong., Ist Sess., pp 460463. 
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ceedings.” 93 Cong. Rec. 6444; 2 Leg. Hist. LMRA, 
p. 1542. See also H. Conf. Rep. 510, 80th Cong., Ist 
Sess., pp. 56-57, 1 Leg. Hist. LMRA, pp. 560-561. 93 
Cong. Rec. 6602, 2 Leg Hist., LMRA, p. 1342.7. No 
proposals respecting this matter were advanced or 
considered in connection with the 1959 amendments to 
the Act. 

The provisions of the Act, however, expressly af- 
ford employers, like appellee in the instant case, a 
statutory procedure for obtaining review of Board 
Tepresentation determinations in the courts of ap- 
peals. Section 9(d) provides that, when a represen- 
tation determination forms the basis of a Board un- 
fair labor practice order and that order is before a 
court of appeals for review under Section 10 (e) or 
(f£) of the Act, the record in the representation case 
shall be filed in the court of appeals and the represen- 
tation determination may be reviewed at that time. 
As this Court pointed out in General Cable (107 U.S. 
App. D.C. at 359, 278 F. 2d at 239) : 

By refusing to bargain with any newly elected 
representatives of its employees, the Company 
will incur a section 8 unfair labor practice 
charge, against which it may assert the illegal- 
ity of the election as a defense. Judicial re- 
view of any adverse decision in such proceed- 
ings is authorized by section 10(f) or section 
10(e). 


"A more extended discussion of the relevant legislative his- 
tory may be found in the following cases: Leedom v. Kyne, 
358 U.S. 185, 191-195; AF, of L. v. N.L.R.B., 308 US. 401, 
405-411; Fitzgerald v. Douds, 167 F. 2a 714 (CLA. 2); McLeod 
v. Local 476, 288 F. 2d 198, 200 (C.A. 2); Madden v. Brother- 
hood, 147 F, 2d 439, 443-444 (CLA, 4). 
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Thus, appellee could let the election proceed, and, 
if Local 333 were to receive a majority of the votes 
cast and to be certified as the employees’ representa- 
tive, it could refuse to bargain on the ground that 
the underlying election was beyond the Board’s 
power. Were appellee then ordered to bargain with 
the Union, it could obtain review of the Board’s bar- 
gaining order and the election on which it was based 
in the Court of Appeals under Section 10 (e) or (f) 
of the Act.’ And, until appellee had completed this 
procedure, no enforceable obligation based on the elee- 
tion could be imposed against it. 

Because the statutory procedure affords appellee an 
adequate means for obtaining judicial review, there is 
no reason to infer a legislative intent to leave open 
any alternative avenue for challenging the Board’s 
action. On the contrary, there is every reason to 
view appellee’s action in the District Court as exactly 
the type of proceeding which Congress sought to bar 
when it rejected proposals which would have provided 
for direct review of representation determinations. 
For if review were permitted at this stage, “Delay 
would be piled upon delay, during which time collec- 
tive bargaining would be suspended pending determi- 
nation of the status of the bargaining agent * * * 
(with resulting] industrial strife.” H.R. Rep. No. 
285, 80th Cong., Ist Sess., p. 94, 1 Leg. Hist., LMRA, 
p. 385. 

* See, e.g., Atlas Life Insurance Co. v. N.L.RB, 287 FB. 2d 572 
(C.A. 10) in which the employer obtained, by this means, the 
Judicial review of a Board representation determination denied 
it in the District Court by virtue of this Court's decision in 


Atlas Life Insurance Co. ¥. Leedom, 109 U.S. App. D.C. 97, 
283 F. 2d 231. 


1] 


We recognize that this analysis is contrary to the 
recent decision of the Second Circuit in Empresa. 
That case involved a suit by the employer to enjoin 
the same election which the Honduran union sought 
to, and did, enjoin in Sociedad, supra. The Second 
Circuit held that the District Court had jurisdiction, 
even though the suit was brought by the employer. It 
rested its holding on two grounds, both of which, we 
submit, are erroneous. First, the Second Circuit mis- 
interpreted the decision of the Supreme Court in Lee- 
dom v. Kyne, 358 U.S. 184, a decision which turned 
on the fact that the statutory review procedure was 
not, as a practical matter, available to the plaintiff 
there.” The Second Circuit’s view that this fact was 


Se 

° Hyne involved a suit by a labor organization in the District 
Court to set aside a Board certification on the ground that the 
Board lumped professional and non-professional employees in 
the same bargaining unit without first giving the former a right 
to self-determination, as provided by Section 9(b) (1) of the 
Act. In Sustaining District. Court jurisdiction, both the Court 
of Appeals and the Supreme Court emphasized that the Board 
had violated a clear statutory mandate and that no other ade- 
quate procedure was available for vindication of the right in- 
volved. Thus, it was pointed out by the Court of Appeals that, 
“Here review by way of § 10 is too remote and conjectural to 
be viewed as providing an adequate remedy.” (101 U.S, App. 
D.C. at 400, 249 F, 24 at 492.) Similarly, the Supreme Court, 
affirming the Court of Appeals, based its decision upon cases in 
which, as the Court noted, “a4 for the general jurisdiction of the 
Federal courts, there would be no remedy to enforce the statutory 
commands which Congress has written * * *" (358 U.S. 190, 
emphasis added), Moreover, the Court stated (‘hid.) : “Here 
* * * ‘ubsence of jurisdiction of the Federal courts’ would mean 
‘a sacrifice or obliteration of a right which Congress” has given 
professional employees, for there is no other means within their 
control (American Federation of Labor vy. VIRB, supra) to 
protect and enforce that right * * *» 


656701—¢62—__3 
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not crucial in Kyne is contrary to that of this Circuit, 
which, since Kyne, has consistently held that it is inap- 
plicable to suits by employers seeking district court 
review of Board representation determinations, for 
such employers, contrary to the plaintiff union in K yne, 
do have an available and adequate statutory review 
procedure. Atlas Life Insurance v. Leedom, supra; 
General Cable Corp. v. Leedom, supra; *° see also Con- 
necticut Light & Power Co. v. Leedom, supra. 
Second, the Second Circuit, in Empresa, empha- 
sized that the plaintiff claimed that the Board’s action 
constituted a violation of United States treaty obliga- 
tions. Thus, said the Court, “If action ordered by the 
Board would trench on the jurisdiction of a foreign 
government contrary to the will of Congress, the best 
time to stop it is before the offense occurs, not some- 
where along the line’’ (300 F. 2d at 229). But, the 
mere holding of an election does not ‘trench on the 
jurisdiction of a foreign government,’’ for it is not 
until the petitioning union wins and the employer is 
ordered by a Court of Appeals to recognize and bar- 
gain with that union that the employer is subjected 
to legally enforceable duties under the National Labor 
Relations Act. Moreover, the mere claim of treaty 
violation would not warrant relieving the employer of 
* General Cable is particularly illuminating, for that in- 
volved not only a suit by the employer but also by the union. 
This Court summarily dismissed the employer suit on the ground 
that the section 10 (c) and (f) procedure was available; the 
suit by the union was dismissed, however, only after the Court 


determined that no substantial constitutional or statutory ques- 
tion was presented (see infra, pp. 14-15). 
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its obligation to follow the statutory review procedure 
set out in the Act. It has repeatedly been held that 
this procedure is the only one available to an em- 
ployer, even where he claims that the Board’s action 
violated the Constitution (see, e.g., General Cable 
Corp. v. Leedom, supra; Volney Felt Mills v. LeBus, 
196 F. 2d 497 (C.A. 5)); such a claim would appear 
to be as serious as the clain that the Board is impair- 
ing a treaty obligation. 

Since appellee thus has an adequate statutory pro- 
cedure for obtaining review of the Board action com- 
plained of, the instant suit must be dismissed for lack 
of jurisdiction over the subject matter,” 


“Neither Furmer v. United Electrical, Radio & Machine 
Workers, 93 App. D.C. 178, 211 F. 2d 36 (C.A.D.C.), cert. 
den., 347 U.S. 943, nor Deering-Milliken, Ine, y. Johnston, 
295 F. 2d 856 (CLA. 4), both of which were relied on by appel- 
lee in the court below, are inconsistent with this conclusion. In 
Cnited Electrical Workers, it was plain that. in the absence 
of the equitable jurisdiction of the district court, the plaintiff 
union would have been wholly unable to obtain judicial review 
of the Board’s allegedly unlawful action. No such assertion 
can be made here, appellee having available to it the judicial 
review procedures of Sections 10 (e) and (f) of the Act. 

In Deering-Millihen, although there was a statutory review 
procedure available, it was, on the facts of that case, regarded 
by the court as inadequate. Thus, the gravamen of the em- 
ployer’s complaint there was that the Board’s order setting a 
third hearing in an unfair labor practice case constituted a 
Violation of its obligation under Section 6(a) of the Admin- 
istrative Procedure Act, 5 U.S.C. 1005(a), to “proceed with 
reasonable dispatch to conclude any matter presented to it,” 
The court pointed out that “There can be no review under 
section 10(f) of the National Labor Relations Act until the 
delay of which the plaintiff complains shall have come to 2 
final end by reason of the Board’s own volition, * * * En- 
forcement of the right to have the proceeding brought to a con- 
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III. In any event, the Board has not exceeded its statutory 
authority or violated constitutional or treaty rights 

Even if, contrary to the foregoing, appellee were 
able to maintain a district court suit to review the 
Board action in this case, it cannot do so unless it 
establishes that the Board has plainly exceeded its 
authority under the Act or has abridged constitu- 
tional rights. See Leedom v. I B.EW.,107 U.S, App. 
D.C. 357, 278 F. 2a 237; International Association of 
Tool Craftsmen v. Leedom, 107 U.S. App. D.C. 268, 
276 F. 2d 514, cert. denied, 364 U.S. 815; Leedom v. 
Norwich Printing Specialties, Local 494, 107 US. 
App. D.C. 170, 275 F. 24 628, cert. denied, 362 
U.S. 969; National Biscuit Division v. Leedom, 105 
U.S. Appl. D.c. 117, 265 F. 2d 101, cert. denied, 
359 U.S. 1011; Milk and Ice Cream Drivers v. McCul- 
loch (C.A.D.C.), No. 16995, May 31, 1962. Accord: 
Local 1545, Carpenters v. Vincent, 286 F. 24 127 (C.A, 


2); McLeod v. Local 476, United Brotherhood of In- 


clusion with reasonable dispatch requires the availability of a 
remedy at a time when the court’s order can bear upon the 
delay and bring it to a conclusion * * *” 295 F. 2d at 864. In 
the instant case, however, the only right which appellee asserts 
is the right to be free of the obligations imposed by the Na- 
tional Labor Relations Act. That right, it is well settled, is 
adequately protected through the statutory review procedure, 
which requires the Board to invoke the jurisdiction of the court 
of appeals as a prerequisite to imposing on a recalcitrant em- 
ployer the obligations of the Act. Myers v. Bethlehem, supra. 
indeed, as was pointed out in Deering-Milliken, 295 F. 24 at 862, 
“The jurisdiction of the Federal courts, of course, is not abso- 
lute. It exists only for the protection of those statutory rights 
which Congress intended to be judicially enforceable, and for 
which there is no other adequate administrative or judicial 
remedy”. [Emphasis supplied.] 
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dustrial Workers, 288 F. 24 198 (C.A.2). Of. Leedom 
v. Kyne, 101 U.S. App. D.C. 398, 249 F. 24 490, af- 
firmed, 358 U.S. 184; Fay v. Douds, 172 F. 24 720 
(C.A. 2). No such showing can be made here. 


A. The National Labor Relations Act may properly be construed as apply- 
ing to vessels flying the flags of other nations, where they have sub- 
stantial points of contact with the United States 


Section 9(¢) of the Act provides that the Board 
shall order a representation election where it has rea- 
son to believe “that a question of representation af- 
fecting commerce exists,’’ Section 2(6) defines com- 
merce as “trade, traffic, commerce, transportation, or 
communication * * * between any foreign country 
and any State * * *.” Section 2(7) defines “affect- 
ing commerce” as “in commerce, or burdening or ob- 
structing commerce or having led or tending to lead 
to a labor dispute burdening or obstructing commerce 
or the free flow of commerce.” The vessels here sat- 
isfy these requirements; they are engaged in com- 
merce between the Bahamas and the United States, 
and a labor dispute involving them would tend to dis- 
rupt this commerce and, in all probability, other 
American commerce as well. However, this does not 
end the matter, for a statute with the broad reach of 
the Act must be construed in accordance with prin- 
ciples of maritime and international law. Under 
these principles, the question of whether such a do- 
mestic statute may be applied to a foreign flag vessel 
turns on whether the latter’s contacts with the United 
States are substantial enough to outweigh those of 
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the flag country. See Lauritzen v. Larsen, 345 U.S. 
571.” 

The Board has followed this principle in applying 
the NLRA to foreign flag vessels. Accepting the 
premise that a vessel bears the nationality of the flag 
it flies, the Board has gone on to ascertain whether the 
foreign vessel has substantial contacts with the United 
States. If it finds that it does, and that the foreign 
contacts are relatively insubstantial, the Board has 
concluded that the operations of the vessel affect com- 
merce within the meaning of the Act notwithstanding 
its foreign nationality and has applied the procedures 
of the Act to the vessel; if it finds otherwise, the Board 
has held the Act to be inapplicable. In determining 
whether there are sufficient points of contact with 
the United States, the Board has considered such fac- 
tors as: (1) the extent to which the vessel is engaged 


in the foreign commerce of the United States and reg- 
ularly calls at American ports; (2) whether the vessel 


* The Court there held that the Jones Act (46 U.S.C. 688)— 
which gives a right of action for damages in the federal courts 
to “any seaman who shall suffer personal injury in the course 
of his employment”—was not applicable to a suit brought by a 
Danish seaman who was hired in the United States and who 
suffered an injury aboard a Danish flag ship while it was in 
Cuban waters. In arriving at this conclusion, the Court noted 
that the Danish nationality of the ship was not dispositive of 
the question of the applicability of the Jones Act; that it was 
necessary to value the “points of contact between the trans- 
action and the states or governments whose competing laws are 
involved” (345 U.S. at 572). The Court found that, on the 
facts of Lauritzen, the contacts with the United States were 
insufficient to override the law of Denmark, which allowed the 
injured seaman a lesser measure of recovery than the Jones 
Act. But cf. Bartholomew vy. Oniverse Tankship, Ine., 263 F. 2a 
437 (C.A. 2), cert. den., 359 U.S. 1000. 
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is owned and controlled by American interests; (3) 
whether the vessel undergoes repairs and obtains fuel 
and provisions in American ports; and (4) the extent 
of the vessel’s visits and other contacts with foreign 
nations, including the flag country. See West India 
Fruit and Steamship Co., 130 NLRB 343; Peninsular 
and Occidental Steamship Co., 132 NLRB 10; Lastern 
Shipping Corp., 132 NLRB 930; Hamilton Bros., 133 
NLRB No. 85; United Fruit Co., 134 NLRB No. 25; 
Dalzell Towing Co., 137 NLRB No. 48. 

The Board’s approach to the foreign flag ship prob- 
lem, we submit is consistent with that of the Second 
Circuit in Empresa. Although the court there con- 
cluded that, on the facts of that case (which differ 
from those here, see infra, pp. 18-19), the contacts 
with the flag country were substantial enough to pre- 
clude the exercise of Board jurisdiction, it neverthe- 
less accepted the principle that the application of the 
Act to foreign flag vessels engaged in commerce with 
the United States is to be determined by weighing the 
vessel’s contacts with the United States against those 
of the flag country. In so doing, it rejected the con- 
trary principle, applied by the District Court in the 
companion Sociedad case, i.e, that the Act has no 
application whatever to vessels flying the flag of an- 
other nation. 

Nor is a different conclusion required by Benz v. 
Compania Naviera H idalgo, 353 U.S. 138. Although 
the Supreme Court held that the Act did not apply 
to the foreign flag vessel there involved, we do not, 
nor did the Second Cirenit in Empresa, read Benz 
as standing for the broad proposition that all foreign 
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flag vessels are outside the Act, Rather, since the 
only contact which the vessel in Benz had with the 
United States was that it was “temporarily”’ in Amer- 
ican waters (see 353 U.S. at 142), Benz should be 
interpreted as holding merely that the Act is inappli- 
cable to a vessel] with such insubstantial American 
contacts. 

B. The vessels here Possess substantial contacts with the United States 


and minimal contacts with the flag country; application of the Act to 
the vessels was thus proper 


Weighing the contacts of the vessels here against 
their contacts with the flag country, the former pre- 
dominate. Accordingly, under the principles set 
forth above, the Act may properly be applied to those 
vessels. 

Thus, the vessels are owned and operated by an 
American company. They are engaged solely in trans- 
porting pulpwood to that company from a wholly- 
owned Bahamian subsidiary, touch at no ports other 
than those of the Bahamas and the United States, are 
provisioned and drydocked in the United States, and 
bring to this country over $3 million worth of pulpwood 
annually. The only contact which the vessels have with 
the countries whose flags they fly is that the crewmen 
have signed the shipping articles of those countries. In 
contrast to Empresa, there is no showing that the crew- 
men are citizens of the flag countries, that the vessels 
ever visit the flag countries, that the owner is a citizen 
of the flag countries, that a labor union of either of 
those countries represents the crewmen, or that the ves- 
sels are engaged in the foreign commerce of their flag 
countries. Thus, whatever the proper disposition of 
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Empresa,” it is plain here, as the Board found, that 
“‘[the] vessels [are] owned and operated by a domestic 
United States shipowner and [they] ply regularly be- 
tween a foreign nation and a State of the United 
States, Consequently, such maritime operations pos- 
Ses those substantial United States contacts which 
bring them, despite their foreign aspects within the 
jurisdictional Coverage of the Act”? (J.A, 1la-l2a). 
In sum, we submit that on these facts the Board did 
not exceed its statutory authority in applying the 
National Labor Relations Act to appellee’s vessels, 


C. Application of the Act would neither impair United States treaty obli- 
gations nor violate the Constitution 


Contrary to appellee’s contention, application of the 
NLRA to the vessels here in no way impairs the 
obligations contained in the 1927 Treaty of Friend- 
ship, Commerce, and Consular Rights between the 


United States and Honduras (45 Stat. 2618) or the 

1938 Treaty of Friendship, Commerce and Naviga- 

tion between this country and Liberia (54 Stat. 

1739). Article 22 of the treaty with Honduras pro- 
vides in part as follows (JA. 6a): 

A consular officer shall have exclusive juris- 

diction over controversies arising out of the in- 


—__ 
“It may be noted that the Second Circuit in £. MPrest, eX- 


Pressly limited its holding to the facts there presented, stating 
(300 F. 2d at 237): “(3) In order to avoid any possible mis. 
understanding in this controversial area, we emphasize that we 
are deciding only the case before us; what the result should 
be when the contacts of the country of the flag are weaker 
relative to those of the United States, we do not say.” [Em- 
phasis supplied.] 
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ternal order of private vessels of his country, 
and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered a 
port within his consular district. Such an offi- 
cer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the 
execution of contracts relating thereto provided 

the local laws so permit." 
But, the so-called “internal order” doctrine, which 
this treaty provision merely reaffirms, would have no 
application to the situation here. Thus, the historical 
statement of the doctrine is that “all matters of dis- 
cipline and all things done on board which affected 
only the vessel or those belonging to her, and did not 
involve the peace or dignity of the country or the 
tranquility of the port should be left [to the authori- 
ties of the flag nation]. Wildenhus’s Case, 120 U.S. 
1, 12 (emphasis added). See also, U.S. v. Flores, 289 
U.S. 137, 158; Lauritzen v. Larsen, 345 U.S, 571, 585~ 
586. A labor dispute involving a foreign flag ship 
having substantial contacts with the United States 
extends well beyond the internal economy of the ves- 
sel. It would tend to obstruct the flow of commerce 
%* Article 10 of the treaty with Liberia is, in all material re- 
spects, the same as Article 22 of the treaty with Honduras. 
The only difference between the two is that the proviso with 
respect to the application of local law in the last sentence of 
the latter is worded slightly differently in the former. It pro- 
vides that the jurisdiction of the consular officer with respect 
to the adjustment of wages and the execution of contracts “shall 


not exclude the jurisdiction conferred on local authorities under 
existing or future laws” (J.A. 5a). 
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into the United States, thereby disrupting ‘the peace 
“* * of the country [and] the tranquility of the 
port.” See West India Fruit and Steamship Co., 130 
NLRB 343, 358-359. And, it would also be a matter 
of vital concern to American seamen working on 
American ships. See Marine Cooks & Stewards v. 
Panama Steamship Company, 362 U.S. 365, 371. 

Moreover, it should be noted that the treaty provi- 
sion, although vesting the Consul with exclusive juris- 
diction over matters arising out of the internal order 
and matters pertaining to discipline, eliminates the 
“exclusive”? factor and provides, in effect, for con- 
current jurisdiction in matters pertaining to wages 
and the execution of contracts. Thus the treaty itself 
recognizes that a vessel’s internal order does not en- 
compass the element of wages or contracts relating 
thereto. 

Article 10 of the treaty with Honduras and Article 
15 of the treaty with Liberia both provide as follows 
(J.A. 5a): 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties and carrying the papers 
required by its national laws in proof of na- 
tionality shall, both within the territorial waters 
of the other High Contracting Party and on 
the high seas, be deemed to be the vessels of 
the Party whose flag is flown. 

This treaty provision states no more than that the 
Honduran or Liberian flag flown by the vessels in- 
volved here and their possession of Honduran or 
Liberian registration papers are absolute proof of 
their Honduran or Liberian nationality. But, as 
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already pointed out, the Board, in asserting jurisdic- 
tion over a foreign flag ship, does not deny the vessel’s 
foreign nationality but merely decides that, in view 
of the vessel’s substantial contacts with the United 
States, it should be subjected to the labor laws of 
this nation.” For, as the Board stated in West India 
Fruit & Steamship Co., 130 NLRB 343, 359: “There 
is nothing inconsistent between our recognizing the 
foreign nationality of a foreign flag vessel, and the 
application of the Act in those situations where the 
foreign state in effect permits its vessels to be op- 
erated as an integral part of an essentially domestic 
enterprise engaged in a continuing and immediate 
manner in both the foreign and domestic commerce of 
this nation.’’ * 

In short, then, the Board’s assertion of jurisdiction 
here does not contravene the treaties relied on by ap- 


pellee. But, even if it did, this would not present a 
substantial constitutional question, such as would con- 
fer a reviewing jurisdiction on the District Court. 
For, as pointed out by Judge Friendly in Empresa, 
300 F. 2d at 228, the Constitution neither prohibits 
Congress frum legislating in violation of a treaty nor 
from directing its delegate to take action inconsistent 


** Honduras and Liberia, for example, would of course re- 
main free to continue to regulate the registration forms of 
the vessel, collect fees and taxes, and provide for consular 
protection in foreign ports. 

* Identical treaty provisions have been held not to bar ap- 
Plication of the Norris-LaGuardia Act (see Afran Transport 
Co. v. Maritime Union, 169 F. Supp. 416, 420, 425 (D.C. S.D. 
N.Y.)), nor the Jones Act (see Gerradiu v. United Fruit Co., 
60 F. 2d 927, 929-930 (C.A. 2), 287 U.S. 642), to foreign flag 
ships. 
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therewith. Hence, the only question of substance here 
presented is one of statutory interpretation, i.e., 
whether Congress, in the Act, has permitted the Board 
to exercise jurisdiction over foreign flag vessels hav- 
ing significant contacts with the United States. And, 
as we have shown, Congress did intend the Act to en- 
compass such vessels. 


IV. The Board’s direction of election did not impose such 
injury as would warrant equitable relief 

The Board’s Decision and Direction of Election 
which appellee seeks to review and the representation 
election it seeks to enjoin are merely interlocutory 
steps in a representation proceeding. Thus, it may 
well be, for all that is presently known, that appel- 
lee’s employees will reject union representation in the 
election. Only if the union wins the election and is 
certified by the Board as the collective bargaining rep- 
resentative will appellee be placed under a legal obli- 
gation to bargain. And, even in this contingency, the 
legal obligation is not enforceable until reviewed by 
the appropriate court of appeals, Accordingly, be- 
cause of the preliminary character of all steps leading 
up to the final Board certification of election results, 
the Federal courts have declined to interfere with 
interlocutory phases of representation proceedings. 
Fitzgerald y. Douds, 167 F. 2d 714, 716-717 (C.A, 2) 
Madden v. Brotherhood, 147 F. 2q 439, 442 (C.A. 4); 
Local Union 492 vy. Schaufiler, 162 F. Supp. 121, 124 
(E.D. Pa.). These decisions are in full conformity 
with the settled principles precluding judicial review 
in cases which have not reached final determination. 
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Whitehouse v. Illinois Central R.R. Co., 349 U.S. 366, 
373-374; Aircraft & Diesel Equipment Co. v. Hirsh, 
331 U.S. 752, 767-768; Myers v. Bethlehem, 303 U.S. 
41, 50-52. 

The Empresa-Sociedad litigation is wholly distin- 
guishable from the instant proceeding on this point. 
In that case, as the Second Circuit pointed out (300 
F, 2d at 229), the seamen involved were already rep- 
resented by a union, and that union was not on the 
ballot in the election directed by the Board. Ac- 
cordingly, said the court, no matter whether the sea- 
men chose one of the unions on the ballot or no union, 
“plaintiff would suffer by being obliged to breach its 
contract with [the incumbent union] * * *.”? No 
similar allegation can be made in this case as the sea- 
men involved are not, so far as the record shows, 
presently represented by any union. Nor, as has 
previously been pointed out (supra, pp. 19-23), would 
the mere holding of the election in any way infringe 
upon American treaty obligations. Appellee thus being 
unable to demonstrate any irreparable injury flowing 
from the Board’s direction of an election, this suit 
should be dismissed on that ground alone. 
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CONCLUSION 


For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court should be 
reversed, and the complaint should be dismissed. 

Sruart RoruMan, 
General Counsel, 
Dominick L. Manor, 
Associate General Counsel, 
Marcen Mattet-Prevost, 
Assistant General Counsel, 
Norton J. Comr, 
Assistant General Counsel, 
STEPHEN B, GoLpBERG, 
Attorney, 
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SEPTEMBER 1962, 


APPENDIX A 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C., Sec. 151, et seq.), are as follows: 


* 


Sec. 2. When used in this Act— 
* 


* * * 


(6) The term ‘“‘commerce”’ means trade, traf- 
fic, commerce, transportation, or communica- 
tion among the several States, or between the 
District of Columbia or any Territory of the 
United States and any State or other Terri- 
tory, or between any foreign country and any 
State, Territory, or the District of Columbia, 
or within the District of Columbia or any Ter- 
ritory, or between points in the same State but 
through any other State or any Territory or 
the District of Columbia or any foreign 
country. 


(7) The term “affecting commerce” means in 
commerce, or burdening or obstructing com- 
merce or the free flow of commerce, or having 
led or tending to lead to a labor dispute burd- 
ening or obstructing commerce or the free flow 
of commerce. 


* * * * 


Sec. 9 


* * * * 


(¢) (1) Whenever a petition shall have been 
led, in accordance with such regulations as 
may he prescribed by the Board— 

(A) by an employee or group of employees 
or any individual or labor organization acting 
in their behalf alleging that a substantial num. 
ber of employees ( i) wish to be represented for 
collective bargaining and that their employer 

(26) 
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declines to recognize their representative as the 
representative defined in section 9 (a), or (ii) 
e individual or labor 


(B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to he recognized as 
the representative defined in section 9 (a); 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists 
shall provide for an appropriate hearing upon 
due notice. Such hearing may be conducted 
by an officer or employee of the regional office, 
who shall not make any recommendations with 
respect thereto. If the Board finds upon the 
record of such hearing that such a question of 
representation exists, it shall direct an election 
by secret ballot and shall certify the results 
thereof. 


* * * * * 


(d) Whenever an order of the Board made 
pursuant to section 10 (¢) is based in whole or 
in part upon facts certified following an investi- 
gation pursuant to subsection (¢) of this see- 
tion and there is a petition for the enforcement 
or review of such order, such certification and 
the record of such investigation shall be in- 
cluded in the transcript of the entire record 
required to be filed under section 10 (e) or 
10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole 
or in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

* * * * * 


Sec. 10. (e) The Board shall have power to 


petition any court of appeals of the United 
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States, * * * within any circuit *.* *-wherein 
the unfair labor practice in question ‘occurred 
or wherein such person resides or transacts 
business, for the enforcement of such order and 
for appropriate temporary relief or restraining 
order, and shall file in the court the record in 
the proceedings, as provided in section 2112 of 
title 28, United States Code. Upon the filing 
of such petition, the court shall cause notice 
thereof to be served upon svch person, and 
thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, 
and shall have power to grant such temporary 
relief or restraining order as it deems just and 
Proper, and to make and enter a decree en- 
forcing, modifying, and enforeing as so modi- 
fied, or setting aside in whole or in part the 
order of the Board. No objection that has not 
been urged before the Board, its member, 
agent, or agency, shall be considered by the 
court, unless the failure or neglect to urge such 
objection shall be excused because of. extraor- 
dinary circumstances, The findings of the 
Board with respect to questions of fact if sup- 
ported by substantial evidence on the record 
considered as a whole shall be conclusive. If 
either party shall apply to the court for leave 
to adduce additional evidence and shall show 
to the satisfaction of the court that such addi- 
tional evidence is material and that there were 
reasonable grounds for the failure to adduce 
such evidence in the hearing before the Board, 
its member, gent, or agency. the court may 
order such additional evidence to be taken he- 
fore the Board, its member, agent, or agency, 
and to be made a part of the record * * * 
Upon the filing of the record with it, the juris- 
diction of the court shall be exclusive and its 
judgment and decree shall be final, except that 
the same shall be subject to review by the * * * 
Supreme Court of the United States upon writ 
of certiorari or certification as provided in sec- 
tion 1254 of title 28, 
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United States District Court for the Distriet of 
Columbia 


Civ Action No, 1053-62 


Owens-ILtixois Gass Company, an On10 Corpora- 
TION, OWENS-ILLINOIS Buwoprinc, Torepo 4, Onto, 
PLAINTIFF 

VY. 

Frank W. McCutzocu, CHAIRMAN, and PHtp Ray 
Ropcers, Boyp STEWART Leepom, Joun H. Fan- 
NING, AND GERALD A. Brown, Mempers, Natrona 
Lasor ReExations Boarp, Wasninerox 25, D.C., 
DEFENDANTS 


Complaint 


(To set aside Decision and Direction of Election of 
the National Labor Relations Board, for Tempo- 
rary Restraining Order and Preliminary and Per- 
manent Injunctions) 


For its cause of action against defendants, plain- 
tiff says: 

1. This action arises under the Constitution of the 
United States, Article I, Article VI and the Fifth 
Amendment; the Friendship, Commerce and Navi- 
gation Treaty of the United States with the Republic 
of Liberia, dated August 8, 1938, 54 Stat. 1739: the 
Consular Treaty of the United States with Liberia, 
dated October 7, 1938, 54 Stat. 1751; the Friendship, 
Commerce and Consular Rights Treaty of the U. nited 
States with the Republic of Honduras, dated Decem- 

(1a) 


2a 


ber 7, 1927, 45 Stat. 2618; the Labor Management Re- 
lations Act, as amended, §§ 141 et seq., 61 Stat. 136, 
29 U.S.C. §§ 141 et seq.; and the Administrative Pro- 
cedure Act, §10, 60 Stat. 243, 5 U.S.C. § 1009. The 
matter in controversy exceeds, exclusive of inter- 
est and costs, the sum of ten thousand dollars 
($10,000.00). 

2. Defendants are members of the National Labor 
Relations Board (hereinafter called “Board’’), an 
agency of the United States of America, having been 
duly appointed under and by virtue of the provisions 
of Section 3(a) of the Labor Management Relations 
Act, 49 Stat. 451, 29 U.S.C. § 153, and having their 
principal office in the District of Columbia. 

3. Plaintiff, Owens-Illinois Glass Company, is a 
corporation organized and existing under and by vir- 
tue of the laws of the State of Ohio. Plaintiff’s 
principal office and place of business is in Toledo, 
Ohio. In connection with a segment of its business, 
plaintiff owns and operates: the tug Linden and the 
barges Pulpwood No. 1 and Pulpwood No. 2, which 
seagoing vessels are registered under the laws of 
Liberia, fly the Liberian flag, and are manned by un- 
licensed seamen employed by plaintiff under executed 
Liberian shipping articles; and the tug Parris Island, 
which seagoing vessel is registered under the laws of 
Honduras, flies the Honduran flag, and is manned by 
unlicensed seamen employed by plaintiff under ex- 
ecuted Honduran shipping articles. All twenty-seven 
(27) of said seamen are foreign nationals, 

4. On March 19, 1962, the Board rendered its de- 
cision and direction of election in case number 12~ 
RC-1293, Owens-Illinois Glass Company and United 
Marine Division, NMU, AFL-CIO, Local 333 (here- 
inafter called ‘‘Union”), in which proceeding the 
Union petitioned for an election among the unlicensed 
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seamen employed by plaintiff aboard its tugs Linden 
and Parris Island and its barges Pulpwood No. 1 and 
Pulpwood No. 2. Said decision and direction of elec- 
tion directed that an election by secret ballot be con- 
ducted among said employees on or before April 18, 
1962. A copy of said decision and direction of elec- 
tion is attached, and made a part hereof, as exhibit 1. 

5. The “Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Liberia” which are signed by all unlicensed seamen 
aboard the tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are attached, and made a part 
hereof, as Exhibit 2. Said articles provide in part: 

All rights and oblibations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Liberia. 

6. The “Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Honduras” which are signed by all unlicensed sea- 
men aboard the tug Parris Island are attached, and 
made a part hereof, as Exhibit 3. Said articles pro- 
vided in part: 

All rights and obligations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Honduras. 

7. All of the aforesaid vessels are engaged in the 
transportation of pulpwood. Said pulpwood is trans- 
ported in the barges Pulpwood No. 1 and Pulpwood 
No. 2, which are towed by the tugs Parris Island and 
Linden. In such operations, the tug Parris Island 
tows a loaded barge from Snake Cay in the Bahama 
Islands to Matanilla Shoals near the Bahama Islands, 
where it meets the tug Linden for an exchange of 
barges. Then the tug Parris Island tows the empty 
barge back to Snake Cay. The loaded barge is towed 
by the tug Linden from Matanilla Shoals to Jackson- 
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ville, Florida, a trip of 300 to 350 miles, of which only 
about 30 miles are in American waters. After an un- 
loading stop of approximately eight (8) hours dur- 
ation at Jacksonville, the tug Linden tows the empty 
barge to Matanilla Shoals. Except for periodic dry- 
docking, the tug Parris Island is never in the United 
States; each of the barges is in the United States 
three and one-half (314) times each month; and the 
tug Linden is in the United States seven (7) times 
each month. 

8. The tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are subject to, and have been 
and are being operated by plaintiff in accordance with, 
the laws and regulations of Liberia. Among other re- 
quirements, Liberia has imposed an annual tonnage 
tax, a radio license tax, licensing of officers, and in- 
spections. None of said vessels has ever been oper- 
ated by plaintiff as an American flag vessel. 

9. The tug Parris Island is subject to, and has been 
and is being operated by plaintiff in accordance with, 
the laws and regulations of Honduras. Among other 
requirements, Honduras has imposed an annual ton- 
nage tax, a radio license tax, some licensing of officers, 
and inspections. Said vessel has never been operated 
by plaintiff as an American flag vessel. 

10. In past instances of assertions by the Board of 
jurisdiction over ships flying the flags of those coun- 
tries, the Republic of Liberia protested in a Note 
from the Ambassador of Liberia to the Secretary of 
State of the United States dated July 30, 1958; and 
the Republie of Honduras protested in Notes from 
the Ambassador of Honduras to the Secretary of 
State of the United States dated February 8, 1960, 
and November 29, 1961. On information and belief, 
the Republic of Liberia is now preparing a similar 
protest by reason of the proceedings of the Board in 
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its aforesaid case number 12-RC-1293 affecting plain- 
tiff’s tug Linden and barges Pulpwood No. 1 and 
Pulpwood No. 2. 

11. The Board had no jurisdiction to direct an elec- 
tion among the aforesaid employees of plaintiff and, 
in so directing, acted in excess of its statutory 
authority. 

12. In directing an electicn among the aforesaid 
employees of plaintiff, the Board violated the treaties 
of this nation with Liberia and Honduras. 

a. Article 15 of the Treaty of Friendship, Com- 
merce and Navigation of the United States of Amer- 
ica with the Republic of Liberia, dated August 8, 
1938, 54 Stat. 1739, provides: 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws ‘in proof of na- 
tionality shall, both within the territorial wa- 
ters of the other High Contracting Party and 
on the high seas, be deemed to be the vessels of 
the Party whose flag is flown. 

Article 10 of the Consular Treaty of the United 
States with Liberia, dated October 7, 1938, 54 Stat. 
1751, states in part: 

A consular officer shall have exclusive juris- 
diction over controversies arising out of the in- 
ternal order of private vessels of his country. 
* * * Such an officer shall also have judisdic- 
tion over issues concerning the adjustment of 
wages and the execution of contracts relating 
thereto provided, however, that such jurisdic- 
tion shall not exclude the jurisdiction conferred 
on local authorities under existing or future 
aws. 

b. Article 10 of the Treaty of Friendship, Commerce 
and Consular Rights of the United States of America 
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with the Republic of Honduras, dated December 7, 
1927, 45 Stat. 2618, provides: 


Merchant vessels and other privately owned 
vessels under the flag of either of the High Con- 
tracting Parties, and carrying the papers re- 
quired by its national laws in proof of national- 
ity shall, both within the territorial waters of 
the other High Contracting Party and on the 
high seas, be deemed to be the vessels of the 
Party whose flag is flown. 


Article 22 of said treaty states: 


A consular officer shall have exclusive juris- 
diction over controversies arising out of the 
internal order of private vessels of his country, 
and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered 
a port within his consular district. Such an 
officer shall also have jurisdiction over issues 
concerning the adjustment of wages and the 
execution of contracts relating thereto provided 
the local laws so permit. 

13. In directing an election among the aforesaid 
employees of plaintiff, the Board violated the Con- 
stitution of the United States. 

a. Such action violates Article VI of the Constitu- 
tion by contravening the aforesaid treaties, 

b. Such action violates Section 8 of Article I of 
the Constitution by infringing upon the powers 
granted to the Congress. 

¢. Such action violates Amendment V to the Con- 
stitution by impairing the contractual rights of plain- 
tiff with each of the aforesaid employees. 

14. Plaintiff will suffer immediate and irreparable 


7a 


damage in the following, among other, respects, un- 
less the Board, its members, agents, servants, em- 
ployees, attorneys, and all persons acting for and in 
concert with it are enjoined from conducting an 
election among the aforesaid employees of plaintiff: 

a. Plaintiff will be denied the protection and rights 
granted it under the statutes, treaties and Constitu- 
tion of the United States, 

b. Plaintiff will be caused to breach each of its 
existing employment contracts, which specifically pro- 
vide for the applicability of either Liberian or Hon- 
duran law, and may be subjected to damages and 
other sanctions as a consequence. 

¢. The operation of plaintiff’s aforesaid vessels will 
be impaired and its relations with its aforesaid em- 
ployees seriously disturbed and disrupted, all to plain- 
tiff’s economic disadvantage. 

15. Plaintiff has no adequate remedy at law. 

Wherefore, plaintiff prays that the Court issue an 
immediate temporary restraining order enjoining the 
holding of an election under the aforesaid decision 
and direction of election of the Board until this matter 
may be heard on plaintiff’s motion for preliminary 
injunction; that the Court issue a preliminary injunc- 
tion restraining the Board from conducting an elec- 
tion; that, on final hearing, said preliminary injune- 
tion be made permanent, restraining the Board, its 
members, agents, servants, employees, attorneys and 
all persons acting in concert with it from carrying out 
the Board’s aforesaid decision and direction of elec- 
tion dated March 19, 1962, and from conducting an 
election among plaintiff’s aforesaid emplovees; that 
the Board’s aforesaid decision and direction of elec- 
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tion be vacated; and that this Court grant such other 
and further relief as is just. 
/S/ Fred E. Fuller, 
Frep E. Fuuwer, 
/S/ TT. L. Dalrymple, 
THomas L. DaLRyMpte. 
CHARLEs R. Leecu, Jr., 
Cartes R. LrEcH, Jr., 
800 Owens-Illinois Bldg., 
Toledo 4, Ohio, 
CH. 1-7221. 
Guy Farmer, 
Guy Farmer, 
1120 Connecticut ‘Ave. NW., 
Washington 6, D.C., 
FH. 7-9211. 
Of Counsel: 
Futter, Seney, Henry & N ODGE, 
800 Owens-Illinois Bldg., 
Toledo 4, Ohio, 


Parrerson, Betknar & F'AarMen, 
1120 Connecticut Ave., N W., 
Washington 6, D.C. 


Verification 
STATE OF OHIo, 
County of Lucas, ss: 

Dwicut H. Moreneap, being first duly sworn, says 
that he is assistant secretary of the plaintiff in the 
above entitled action, a corporation; that he is duly 
authorized to execute this verification; that he has 


read the foregoing complaint; and that the facts 
stated therein are true except as to matters stated to 
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be on information or belief and that, as to those mat- 
ters, he believes them to be true. 
(s) Dwight H. Morehead, 
Dwicut H. Moreweap, 
Sworn to before me and subscribed in my presence 
this 28th day of March, 1962. 
[SEAL] 
(s) Evangeline F. Susor, 
Notary Public. 


My commission expires April 1, 1964. 


136 NLRB No. 32 D-2870 
Jacksonville, Fla. 


United States of America Before the National Labor 
Relations Board 


Case No. 12-RC-1293 


OweEns-ILLinoIs Gass COMPANY, EMPLOYER 
and 
UnitTep Marine Drvistox, NMU, AFL-CIO, 


Loca 333, petitioner 
DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed under Section 9(e) of 
the National Labor Relations Act, a hearing was held 
before M. E. Stadler, hearing officer. The hearing 
officer’s rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. 

Upon the entire record in this case, the Board finds: 

1. Jurisdiction. The Petitioner secks an overall 
unit of employees aboard the Employer’s tugs Linden 
and Parris Island and barges Pulpwood No. 1 and 


(Exhibit 1] 
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Pulpwood No. 2. Though the Employer concedes 
that it is engaged in interstate commerce within the 
meaning of the Act, it contends that the Board does 
not have and should not assert jurisdiction over the 
operations of the above-named vessels as they are of 
foreign registry and manned exclusively by non-resi- 
dent aliens and, in the case of the Parris Island, that 
tug does not operate in American waters. 

The Employer is an Ohio corporation doing busi- 
ness in several states including Florida. During the 
past year the Employer purchased and received from 
without the State of Florida raw materials valued in 
excess of $50,000. During the same period the Em- 
ployer shipped to points outside Florida paperboard 
and other finished products valued in excess of 
$50,000. 136 NLRB No. 32 

The vessels in question are engaged in transport- 
ing pulpwood between the Bahamas and J. acksonville, 
Florida. The wood is cut in the Bahamas by Owens- 
llinois Glass Company of the Bahamas, Limited, 
hereinafter referred to as Owens-Illinois-Bahamas, a 
wholly-owned subsidiary of the Employer, and is sold 
to the Employer. A single individual, James W. 
Haley, manages both the Marine Department of 
Owens-Illinois Glass Company, the owner-operator of 
the vessels, and its foreign subsidiary, Owens-T]linois- 
Bahamas, from a single office at 4300 Talleyrand Ave- 
nue, Jacksonville, Florida. 

Owens-Illinois-Bahamas delivers the cut wood to 
a dock at Snake Cay in the Bahamas and loads it 
onto the barges Pulpwood No. 1 and No. 2. The tug 
Parris Island, of Honduran registry, then tows the 
pulpwood-laden barge to Matanilla Shoals where it is 
transferred to the Liberian-registered tug Linden for 
towing to Jacksonville. At Matanilla Shoals the 
Parris Island received an empty barge from the Lin- 
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den. Thus, with the exception of one trip a year to 
Florida for purposes of dry docking, the Parris 
Island does not touch the continental United States. 
Moreover, the deep draft of the Linden prevents its 
making the voyage between Snake Cay and Matanilla 
Shoals. 

The Parris Island carries a complement of ten un- 
licensed crewmen, the Linden thirteen, and the Pulp- 
wood No. 1 and Pulpwood No. 2, two each. All are 
non-resident aliens. The crew of the Parris Island 
sign Honduran articles while the crews of the re- 
maining vessels sign Liberian articles, 

The Linden makes approximately 7 trips per month 
to Jacksonville, Florida, each trip requiring it to be 
docked there for about 8 hours. Consequently, each 
barge averages 3% trips per month with docking 
time identical to that of the Linden. All fuel for the 
tugs, the cost of which per tug exceeds $10,000 an- 
nually, is obtained in the United States. All provi- 
sions for the tugs are obtained in the United States. 
The cost of provisioning each vessel is approximately 
$12,000 annually. Each of the vessels in question is 
drydocked annually at Jacksonville, Florida. The 
cost of dry docking each tug is $18,000 per year. The 
combined operations of the 4 vessels result in the 
transportation to the United States of approximately 
3 million dollars worth of pulpwood each year. 

Thus, with respect to the Linden, Pulpwood No. 1, 
and Pulpwood No. 2 we have before us vessels owned 
and operated from the United States by a domestic 
United States shipowner and which ply regularly 
between a foreign nation and a State of the United 
States. Consequently, such maritime operations pos- 
sess those substantial United States contracts which 
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bring them, despite their foreign aspects, within the 
jurisdictional coverage of the Act. 

As for the Parris Island, it does not, like the other 
vessels, have in its usual operations physical contacts 
with United States ports or territorial waters. This 
fact, it is argued, precludes, in view of the foreign 
registry, application of the Act to the vessel. As the 
facts set forth above clearly show, the trips which the 
Parris Island made are either the initial or final 
stages in through voyages between Snake Cay in the 
Bahamas and Jacksonville, Florida. The tug makes 
no trips to, and has no commercial contacts with, 
Honduras, its flag state; neither does it take the 
barges from port to port in the Bahamas for pur- 
poses of loading them. Rather, when it picks them up 
at Snake Cay they are set for their international 
voyage; and the Parris Island becomes a part of that 
voyage which runs between a foreign nation and a 
State of the United States, Similarly, on the return 
of the barges to Snake Cay, the tug operates only as 
the concluding link in a through international voyage. 
To consider the mechanical act of changing tugs at 
Matanilla Shoals as a decisive factor in determining 
the nature of the commerce involved here would be 
to sacrifice substance to form. The essential nature 
of the voyage is thus fixed when the tugs leave either 
Snake Cay or Jacksonville and the voyages are clearly 
trade or transportation between a foreign nation and 
a State of the United States. Consequently, as the 
Parris Island operates as an integral part of such 
trade and transportation and in view of its domestic 
ownership and operation, we find that the Parris 
Island and its operations possess those substantial 

*See, West India Fruit d: Steamship Company, 130 NLRB 


343; Hamilton Bros., Inc., 133 NLRB No. 85. 
*See Grace Lines, Inc., 135 NLRB No. 70. 
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United States contacts which place them under the 
jurisdictional coverage of the Act. 

In view of the foregoing, we find that the mari- 
time operations, subject of the petition, are in and 
affect commerce within the meaning of Section 2 (6) 
and (7) of the Act and that it will effectuate the 
policies of the Act to assert jurisdiction in this pro- 
ceeding. 

2. The labor organization involved claims to repre- 
sent certain employees of the Employer. 

3. A question affecting commerce exists concerning 
the representation of employees of the Employer 
within the meaning of Section 9(c)(1) and Section 
2 (6) and (7) of the Act. 

4. The Appropriate Unit. The Petitioner seeks a 
single unit, more fully described below, of crew mem- 
bers aboard all of the four vessels in question. The 
Employer, without contesting the unit composition, 
contends that four separate units are alone appro- 
priate, each limited to the crew members of a single 

vessel. The unit sought by the Petitioner covers 
insofar as the record indicates all unlicensed person- 
nel employed in the Employer’s shipping operations. 
Being employer-wide in scope, it is presumptively 
appropriate.’ Furthermore, though the facts relied 
upon by the Employer are some evidence that single 
vessel units might be appropriate, they do not show 
that the requested employer-wide unit is inappro- 
priate. Accordingly, we find that the following em- 
ployees of the Employer constitute a unit appropriate 
for the purposes of collective bargaining within the 

3 Miratilet Manufacturing Company, Inc., 124 NURB 48, 49- 


50; Western Electric Company, Incorporated, 98 NLRB 1018, 
1032. 
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meaning of Section 9(b) of the Act: All crew mem- 
bers of the tugs Linden and Parris Island and of the 
barges Pulpwood No. 1 and Pulpwood No. 2, exclud- 
ing guards and supervisors as defined in the Act. 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted 
among the emjloyees in the unit found appropriate, 
as early as possible, but not later than 30 days from 
the date below. The Regional Director for the Re- 
gion where this case was heard shall direct and super- 
vise the election, subject to the Board’s Rules and 
Regulations. Eligible to vote are those in the unit 
who were employed during the payroll period im- 
mediately preceding the date below, including em- 
ployees who did not work during that period because 
they were ill, on vacation, or temporarily laid off. 
Also eligible are employees engaged in an economic 
strike which commenced less than twelve (12) months 
before the lection date and Who retained their status 
as such during the eligibility period and their replace- 
ments. Those in the military services of the United 
States may vote if they appear in person at the polls. 
Ineligible to vote are employees who have quit or been 
discharged for cause since the designated payroll pe- 
riod and employees engaged in a strike who have been 
discharged for cause since the commencement thereof, 
and who have not been rehired or reinstated before 
the election date. Those eligible shall vote whether 
or not they desire to be represented for collective 
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bargaining purposes, by United Marine Division, 
NMU, AFL-CIO, Local 333. 
Dated, Washington »D.C., Mar. 19, 1962. 


Frank W. McCuttocn, 
Chairman, 


[SEAL] Boyp Lrrpom, 


Member, 
Geratp A. Brown, 

Member, 
National Labor Relations Board. 


Pur Ray Ropcers, Member, dissenting: 

The Petitioner seeks an election among a unit of em- 
ployees employed aboard two tugs and two barges. 
One of the tugs and both barges are registered under 
Liberian law. The remaining tug bears Honduran 
registry. The tow tugs carry an unlicensed crew of 
23, and each of the two barges has a two-man crew. 
None of these persons is either a resident or citizen 
of the United States. The articles which these crew- 
members sign are either Liberian or Honduran and 
each contract of employment recites that the govern- 
ing law and regulations is to be that of either Liberia 
or Honduras, as the case may be. 

Contrary to my colleagues, and for the reasons 
stated by the United States District Court for the 
District of Columbia in Sociedad de Marineros 
(United Fruit Company), — F, 24 — (D.C. Cir. 
1962), 49 LRRM 2434, 2441, the United States Court 
of Appeals for the Second Circuit in Empresa Hon- 
durena de Vapores (United Fruit Company), — F. 
2d — (2nd Cir. 1962), 49 LRRM 2442, and my dis- 
senting opinions in West I ndia, 130 NLRB No. 46 and 
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Hamilton Bros., Inc., 133 NLRB No. 85, I would 
dismiss the instant petition. 
Dated, Washington, D.C., Mar. 19, 1962. 
Puitie Ray Ropcers, 
Member, 
National Labor Relations Board. 


ARTICLES OF AGREEMENT BETWEEN THE MASTER AND 
SEAMEN IN THE MERCHANT SERVICE OF THE REPUBLIC 
oF LIBERIA 


Name of Vessel Port of Registry Gross Tonnage Horsepower 


Ir Is aGREED between the Master and seamen of 
the steam/motor vessel of which 
is at present Master, or whoever shall become Master, 
now bound from the Port of and such 
other ports and places in any part of the world as 
the Master may direct, to -. » a final 
port of discharge, or for a term not exceeding 
calendar months, that: 


1. The crew shall conduct themselves in an orderly, 
faithful, honest and sober manner, and shall at all 
times be diligent in their respective duties and obe- 
dient to the lawful commands of the Master, or of 
any person who shall lawfully succeed him, and their 
superior officers, in everything relating to the vessel, 
its stores and cargo, whether on board, in boats or 
on shore. In consideration of this service, to be 
duly performed, the Master agrees to pay the crew 
the wages expressed against their respective names. 

2. Wages shall commence on the day specified and 
agreed to in these Articles or at a time of presence 
on board for the purpose of commencing work, which- 
ever first occurs, and shall terminate on the day of 
discharge. 

3. Allotments may be made to any person or per- 
sons designated in writing by any crew member 


[Exhibit 2] 
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requesting such but may be limited by the Shipowner 
or Master to the following designees: spouse, children, 
parents, grandparents, brothers or sisters, or to a 
bank account in the name of the crew member. Such 
monthly allotments shall not exceed seventy-five per- 
cent of the monthly base wage of the crew member. 

4, Any crew member failing to report on board 
at such times and dates as may be specified by the 
Master may be discharged. In the event any crew 
member misses the vessel in any port through his 
own fault, any and all expenses as a result thereof, 
including but without limitation, board and lodging, 
detention, transportation and repatriation, expressage 
of personal belonging, fines, penalties, et cetera, shall 
be for the account of any such crew member and 
shall be charged against and deducted from _ his 
wages. 

5. If any person enters himself as qualified for a 
duty which he is incompetent to perform, his rank or 
rating may be reduced in accordance with his 
incompetency or he may be discharged. 

6. Any embezzlement or willful or negligent destruc- 
tion of any part of the vessel, its cargo or stores, shall 
be made good to the Shipowner out of the wages of the 
person guilty of same and such person may be 
discharged. 

7, Any crew member guilty of insubordination, will- 
ful disobedience, habitual intoxication, gambling, 
quarreling or fighting or other misconduct, may be 
discharged. 

8. No dangerous weapons, narcotics or contraband 
articles, and no alcoholic beverages except as provided 
by the Shipowner as part of the vessel’s provisions, 
shall be brought on board the vessel nor allowed in 
the possession of the crew, and any crew member 
bringing the same on board or having the same in his 
possession on board, shall be subject to discharge and 
(or) shall be liable for such fines as the Master may 
direct, and all such articles shall be confiscated, The 
amount of any fine levied against the vessel by the 
proper authority of the port wherein the vessel is 
then located, for possession of narcotics and (or) con- 
traband cargo, shall be made good to the Shipowner 
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out of the wages of the crew member or crew mem- 
bers guilty of such possession. 

9. The wages of any crew member discharged pur- 
suant to Articles 4, 5, 6, 7 or 8 herein, shall cease 
upon discharge and the costs of repatriation, if any, 
of such crew member may. be deducted from his wages. 

10. Any crew member found absent from the vessel 
without leave may be fined a maximum of two days’ 
wages for each day or part thereof that he is so 
absent. 

ll. Any crew member w. 
other than the one where 
and who is put ashore for 
responsible, sh 
otherwise, but 
Shipowner’s op 
gaged or wher 


yment, shall be entitled to 

0 him to the port at which 
he was engaged or to such other port as may be agreed 
upon. 

13. Eight hours per day shall constitute a working 
day while in port or at such times when regular sea 
watches are not kept. Four hours shall constitute a 
sea watch and two sea watches shall constitute a day’s 
work. 

14. Each man aboard the vessel, both officers and 
crew, are allowed time off at the rate of one day with 
pay for each four days worked. A work day is con- 
sidered to be one watch or any part thereof. Such 
allowed time off can be taken as vacation with pay, or 
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if the employee decides to work through, he will be 
compensated for such work days at the rate of one 
day’s pay for each four days worked. If the employee 
elects to be paid for his accumulated leave time in 
lieu of leave, such accumulated paytime will be paid 
to the employee at the end of each three months period 
with all accrued time being paid along with the 
employee’s regular salary check which is due and 
payable on the 15th of the following month. 

15. The crew shall keep thelr respective quarters 
clean and in order. 

16. No crew member shall go ashore in any foreign 
port except by permission of the Master. However, 
the Master shall not refuse the reasonable request of 
any crew member for shore leave for the purpose of 
presenting a complaint against the vessel or Master 
to a Liberian Consul or other Government Official. 

17. The Shipowner and (or) Master may issue such 
rules and regulations as may be necessary for the 
safe and proper operation of the vessel; provided 
nothing contained therein shall be contrary to law. 

18. If any crew member considers himself agericved 
by any breach of these Articles, or otherwise, he shall 
represent the same to the Master or officer in charge 
of the vessel, in a quiet and orderly manner, who 
shall thereupon take such action as the case may 
require. 

19. All rights and obligations of the parties to 
these Articles shall be subject to the Law and Regu- 
lations of the Republic of Liberia. 

In witness whereof the said seamen have sub- 
seribed their names herein on the days mentioned 
against their respective signatures, 

Articles opened. 


(Signature of Master) 
Nore.—These articles may be supplemented by additional provisions as 
may be agreed to between the parties in which case said provisions shall 
be printed hereon or affixed hereto; provided, however, that nothing con- 
tained therein is contrary to law. 
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and who is put ashore for reasons for which he is not 
responsible, shall be returned as a crew member or 
otherwise, but without expense to him (a) at the Ship- 
owner’s option, to the port at which he was engaged 
or where the voyage commenced or to a port in such 
crew member’s own country, or (b) to another port 
agreed upon between the crew member and the Ship- 
owner or Master. However, in the event such crew 
member’s contract period of service has not expired, 
the Shipowner shall have the right to transfer him 
to another of the Shipowner’s vessels, to serve thereon 
for the balance of the contract period of service, un- 
less otherwise provided for herein. 

12. Any crew member whose period of employment 
is terminated by reason of completion of the voyage 
for which he was engaged or of expiration of his 
contract period of employment, shall be entitled to 
repatriation at no expense to him to the port at which 
he was engaged or to such other port as may be agreed 
upon. 

13. Eight hours per day shall constitute a working 
day while in port or at such times when regular 
sea watches are not kept. Four hours shall consti- 
tute a sea watch and two sea watches shall consti- 
tute a day’s work. 

14. Each man aboard the vessel, both officers and 
crew, are allowed time off at the rate of one day with 
pay for each four days worked. A work day is con- 
sidered to be one watch or any part thereof. Such 
allowed time off can be taken as vacation with pay, 
or if the employee decides to work through, he will 
be compensated for such work days at the rate of one 
day’s pay for each four days worked. If the em- 
ployee elects to be paid for his accumulated leave 
time in lieu of leave, such accumulated paytime will 
be paid to the employee at the end of each three 
months period with all accrued time being paid along 
with the employee’s regular salary check which is due 
and payable on the 15th of the following month. 

15. The crew shall keep their respective quarters 
clean and in order. 
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16. No crew member shall go ashore in any foreign 
port except by permission of the Master. However, 
the Master shall not refuse the reasonable request of 
any crew member for shore leave for the purpose of 
presenting a complaint against the vessel or Master 
to a Honduran Consul or other Government official. 

17. The Shipowner and (or) Master may issue such 
rules and regulations as may be necessary for the 
safe and proper operation of the vessel; provided 
nothing contained therein shall be contrary to law. 

18. If any crew member considers himself aggrieved 
by any breach of these Articles, or otherwise, he shall 
represent the same to the Master or officer in charge 
of the vessel, in a quict and orderly manner, who shall 
thereupon take such action as the case may require. 

19. All rights and obligations of the parties to these 
Articles shall be subject to the Law and Regulations 
of the Republic of Honduras. 

IN WITNESS WHEREOF the said seamen have 
subscribed their names herein on the days mentioned 
against their respective signatures. At 


(Signature of Master) 


Nore.—These Articles may be supplemented by additional provisions as 
may be agreed to between the parties in which case said provisions shall be 
printed hereon or affixed hereto; provided, however, that nothing contained 
therein is contrary to law. 


PLaINnTIFF’s MOoTIon For PRELIMINARY InsUNCTION 


Plaintiff, by its attorney, for the reasons shown in 
its verified complaint, in its points and authorities 
in support of its motion for preliminary injunction, 
attached hereto, and in its brief in support. of its 
motion for a preliminary injunction, hereby moves 
this court for a preliminary injunction in the above 
entitled case, enjoining the National Labor Relations 
Board, its members, agents, servants, employees, at- 
torneys and all persons acting in concert with it 
from carrying out its Decision and Direction of Elec- 
tion dated March 19, 1962 in ease No. 12-RC-1293, 
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and from conducting an election among plaintiff’s 
employees covered in the aforesaid Decision and 
Direction of Election pending further order of this 
Court. 
Respectfully submitted. 
Guy Farmer, Esq., 
1120 Connecticut Avenue NW., 
Washington 6, D.C., 
Attorney for Plaintiff. 
Of Counsel for Plaintiff : 
Fuuter, Seney, Henry & Honpce, 
800 Owens-Illinois Bldg., 
Toledo 4, Ohio. 
PATTERSON, BELKNAP & FARMER, 
1120 Connecticut Avenue N W., 
Washington 6, D.C. 


Motions or DEFENDANTS TO Dismiss THE CoMPLAINT 


Defendants, by their attorneys, move that the com- 
plaint herein be dismissed and that plaintiff’s request 
for a preliminary injunction be denied for the follow- 
ing reasons: 

1. This Court lacks jurisdiction over the subject 
matter of the action. 

2. The action is premature. 

3. The complaint fails to state a claim upon which 
relief may be granted. 

WHEREFORE, it is respectfully requested that 
this motion be granted. 

Marcen MALLet-PREvost, 
Assistant General Counsel, 
National Labor Relations Board. 
Aprit 11, 1962. 
Washington 25, D.C. 
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PRELIMINARY Insuncrion 


This cause came on to be heard on April 13, 1962, 
on the motion of plaintiff for a preliminary injune- 
tion and defendants’ motion to dismiss plaintiff’s veri- 
fied complaint, and after argument by counsel for 
both sides in open court, the Court, having been 
fully advised in the premises, makes the following 
findings of fact, conclusions of law and order: 


FINDINGS OF FACT 


1. Plaintiff is a corporation organized and existing 
under the laws of the State of Ohio. 

2. Defendants are members of the National Labor 
Relations Board which has its principal office in the 
District of Columbia. 

3. In connection with its business plaintiff owns 
and operates a tug, the Linden, and the barges Pulp- 
wood No. 1 and Pulpwood No. 2, which seagoing 
vessels are registered under the laws of Liberia, fly 
the Liberian flag and are manned by unlicensed for- 
eign seamen employed by plaintiff under executed 
Liberian shipping articles; plaintiff also owns the 
tug Parris Island, which seagoing vessel is registered 
under the laws of Honduras, flies the Honduran flag 
and is manned by unlicensed foreign seamen em- 
ployed by plaintiff under executed Honduran ship- 
Ping articles. 

4. On March 19, 1962 the Board rendered its Deci- 
sion and Direction of Election in case No. 12-RC- 
1293 entitled Owens Illinois Glass Company and 
United Marine Division, NMU AFL-CIO, Local 333, 
in which the Board, in accordance with the union’s 
petition, directed an election among the unlicensed 
seamen employed by plaintiff on its tugs Linden and 
Parris Island and its barges Pulpwood No. 1 and 
Pulpwood No. 2 on or before April 18, 1962. 
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o. The “Articles of Agreement; between the Master 
and Seamen in the Merchant Service of the Republic 
of Liberia” which are signed by all unlicensed sea- 
men aboard the tug Linden and the barges Pulpwood 
No. 1 and Pulpwood No. 2 provide in part: 


All rights and obligations of the parties to 
these articles shall be subject to the Law and 
Regulations of the Republic of Liberia. 

6. The ‘‘Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Honduras” which are signed by all unlicensed 
seamen aboard the tug Parris Island provide in part: 


All rights and obligations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Honduras. 

7. All of the aforesaid vessels are engaged in the 
transportation of pulpwood. Said pulpwood is trans- 
ported in the barges Pulpwood No. 1 and Pulpwood 
No. 2, which are towed by the tugs Parris Island and 
Linden. In such operations, the tug Parris Island 
tows a loaded barge from Snake Cay in the Bahama 
Islands to Matanilla Shoals near the Bahama Islands, 
where it meets the tug Linden for an exchange of 
barges. Then the tug Parris Island tows the empty 
barge back to Snake Cay. The loaded barge is towed 
by the tug Linden from Matanilla Shoals to Jack- 
sonville, Florida, a trip of 300 to 350 miles, of which 
only about 30 miles are in American waters. After 
an unloading stop of approximately eight (8) hours 
duration at Jacksonville, the tug Linden tows the 
empty barge to Matanilla Shoals. Except for peri- 
odie drydocking, the tug Parris Island is never in 
the United States; each of the barges is in the United 
States three and one-half (342) times each month; 
and the tug Linden is in the United States seven 
(7) times each month. 
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8. The tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are subject to, and have been 
and are being operated by plaintiff in accordance 
with, the laws and regulations of Liberia. Among 
other requirements, Liberia has imposed an annual 
tonnage tax, a radio license tax, licensing of officers, 
and inspections. None of said vessels has ever been 
operated by plaintiff as an American flag vessel. 

9. The tug Parris Island is subject to, and has been 
and is being operated by plaintiff in accordance with, 
the laws and regulations of Honduras. Among other 
requirements, Honduras has imposed an annual ton- 
nage tax, a radio license tax, some licensing of officers, 
and inspections. Said vessel has never been operated 
by plaintiff as an American flag vessel. 

10. The following treaties between the United 
States and the Republics of Liberia and Honduras 
are in existence and contain the excerpts quoted 
hereafter: 

a. Article 15 of the Treaty of Friendship, Commerce 
and Navigation of the United States of America 
with the Republic of Liberia, dated August 8, 1938, 
54 Stat. 1739, provides: 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws in proof of na- 
tionality shall, both within the territorial 
waters of the other High Contracting Party 
and on the high seas be deemed to be the vessels 
of the Party whose flag is flown. 

Article 10 of the Consular Treaty of the United States 
with Liberia, dated October 7, 1938, 54 Stat. 1751, 
states in part: 

A consular officer shall have exclusive juris- 
diction over controversies arising out of the 
internal order of private vessels of his coun- 
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try. * * * Such an officer shall also have 
jurisdiction over issues concerning the adjust- 
ment of wages and the execution of contracts 
relating thereto provided, however, that such 
jurisdiction shall not exclude the jurisdiction 
conferred on local authorities under existing 
or future laws. 


b. Article 10 of the Treaty of Friendship, Com- 
merce and Consular Rights of the United States of 
America with the Republic of Honduras, dated 
December 7, 1927, 45 Stat. 2618 provides: 


Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws ‘in proof of na- 
tionality, shall, both within the territorial 
waters of the other High Contracting Party, 
and on the high seas, be deemed to be the 
vessels of the Party whose flag is flown. 


Article 22 of said treaty states: 


A consular officer shall have exclusive juris- 
diction over controversies arising out of the 
internal order of private vessels of his country, 
and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered a 
port within his consular district. Such an offi- 
cer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the execu- 
tion of contracts relating thereto provided the 
local laws so permit. 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction to hear and deter- 
mine the instant case. 

2. In directing an election in the instant case among 
foreign seamen manning vessels flying a foreign flag 
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and employed under contracts executed in a foreign 
country pursuant to foreign law, the National Labor 
Relations Board acted in excess of the statutory au- 
thority conferred on it by the Labor-Management 
Relations Act of 1947, as amended. 

3. Unless the preliminary injunction prayed for is 
granted, plaintiff will suffer immediate and irrepar- 
able injury, including denial of protection and rights 
granted it under the statutes of the United States, 
and serious disturbance of plaintiff’s relations with 
its employees, all to plaintiff’s economic disadvantage. 

4. The granting of the preliminary injunction 
prayed for will cause less damage to defendants than 
the denial thereof will damage plaintiff. 

5. Plaintiff has no adequate remedy at law. 

6. Plaintiff’s Motion for a Preliminary Injunction 
is granted, 

7. Defendants’ Motion to Dismiss the Complaint is 
denied. 

ORDER 


It is hereby adjudged, ordered and decreed that, 
pending further order of this Court, the National 
Labor Relations Board, its members, agents, servants, 
employees, attorneys and all persons acting in con- 
cert with it be, and the same hereby are, restrained 
and enjoined from carrying out the Board’s Decision 
and Direction of Election dated March 19, 1962, in 
case No. 12-RO-1293 and from conducting an election 
among plaintiff’s employees covered in the aforesaid 
Decision and Direction of Election. 

It is further adjudged, ordered and decreed that 
plaintiff file its bond with corporate surety, to be ap- 
proved by the Court, in the sum of $1,000, conditioned 
or the payment o such costs and damages as may be 
incurred or suffered by any party who is found to 
have been wrongfully enjoined or restrained. 
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And it is further adjudged, ordered and decreed 
that the motion of defendants to dismiss the action 
be, and the same is hereby, denied. 

(s) Grorce L. Harr. Jr., 
United States District Judge. 
Aprm 13, 1962. 


NOTICE OF APPEAL 


Notice is hereby given that defendants herein, the 
Chairman and Members of the National Labor Rela- 
tions Board, appeal to the Court of Appeals for the 
District of Columbia Cireuit from the order and 
judgment entered in this action on April 13, 1962, 
granting plaintiff’s motion for a preliminary injunc- 
tion and denying defendants’ motion to dismiss the 
complaint. 

Marce, MALLetT-Prevost, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Washington, D.C., this 1st day of May 
1962. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the questions are: 

1. Whether a federal district court has jurisdiction to 
enjoin actions taken by the National Labor Relations 
Board in excess of its statutory authority where such 
actions violate statutory law, international law, and con- 
stitutional law. 

2. Whether the Labor Management Relations Act, as 
amended, applies to foreign seamen employed under 
_ foreign articles specifically providing for the applicability 
_ of foreign laws and serving upon foreign registered vessels 
flying foreign flags, which vessels are subject to, and have 
_ been and are being operated in accordance with, the laws 
_ and regulations of such foreign flag nations, and spend 
_ only a fractional part of their time in American waters. 
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1 
COUNTER-STATEMENT OF THE CASE 


A petition for certification as collective bargaining 
representative of certain of the employees of the Owens- 
Illinois Glass Company, an Ohio corporation (J.A.25a)}, 
hereinafter the appellee, was filed in September, 1961, by 
United Marine Division, NMU, AFL-CIO, Local No. 333, 
hereinafter the union, pursuant to the Labor Management 
Relations Act, as amended, 29 U.S.C. § 141 et seq., herein- 
after the Act. 

The employees of appellee involved here serve aboard 
four of its vessels. Two of these vessels are tugs (Parris 
Island and Linden) and two of these vessels are barges 
(Pulpwood No. 1 and Pulpwood No. 2). None of these 
vessels is registered in this country. Three of these vessels 
(Linden, Pulpwood No. 1 , and Pulpwood No. 2) are reg- 
istered with the Republic of Liberia. (J.A.2a.) All three 
of these vessels are subject to, and have been and are being 
operated in accordance with, the laws and regulations of 
Liberia. (J.A.4a.) The fourth vessel (Parris Island) is 
registered with the Republic of Honduras. (J.A.2a.) She 
is subject to, and has been and is being operated in accord- 
ance with, the laws and regulations of Honduras. (J.A. 
4a.) None of these four vessels has ever been operated by 
the appellee as an American vessel. (J.A.4a.) 

The vessels involved here operate out of the Bahama 
Islands. (J.A.3a.) In normal operations, and excluding 
dry-dockings once a year which have been done in this 
country solely as a matter of convenience, the Linden 
comes to this country approximately seven times per 
month, the barges come to this country approximately 
three and one-half times per month, and the Parris Island 
never comes to this country. (J.A.4a.) Of the three vessels 


1“J.A.” references are to pages of the Joint Appendix, which is 
set forth at the end of appellants’ brief. 
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that come to this country, each spends approximately eight 
hours per trip in this country. (J.A.4a.) For bargaining 
unit purposes, the crews of these four vessels are com- 
posed entirely of foreign nationals. (J.A.2a.) Each of the 
members of the crews of the three Liberian vessels signs 
Liberian articles which provide for the applicability of 
Liberian law. These articles provide in paragraph 19 
(J.A.3a): 
“All rights and obligations of the parties to 


these Articles shall be subject to the Law and 
Regulations of the Republic of Liberia.” 


Each of the members of the crew of the Honduran vessel 
signs Honduran articles which provide for the applicabil- 
ity of Honduran law. These articles provide in paragraph 
19 (J.A.3a): 


“All rights and obligations of the Parties to 
these Articles shall be subject to the Law and 


Regulations of the Republic of Honduras.” 


On March 19, 1962, the National Labor Relations 
Board, hereinafter the Board, with only three of its five 
members concurring, entered a Decision and Direction of 
Election (12-RC-1293) which ordered the Regional Direc- 
tor for the 12th Region of the Board to conduct an election 
among 27 employees of the appellee. (J.A.9a-16a.) This 
election was ordered to be completed by the earliest pos- 
sible date, but not later than April 18, 1962. 

On March 30, 1962, appellee filed suit in the United 
States District Court for the District of Columbia, herein- 
after the court below, for an order enjoining and restrain- 
ing the Board, its agents, servants, employees, attorneys, 
and all other persons acting in concert with it from carry- 
ing out said Decision and Direction of Election. The veri- 
fied complaint alleged that the Board had exceeded its 
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authority under the Act, and had violated the constitution 
and treaties of this nation with Liberia and Honduras. 
(J.A.la-8a.) The Board moved to dismiss the suit. (J.A. 
24a.) On April 13, 1962, the court below, after hearing, 
denied the Board’s motion to dismiss and granted a pre- 
liminary injunction. (J.A.25a-30a.) 

The court below, emphasizing the foreign aspects of 
the instant case, held that it had jurisdiction since the 
procedure for the review of errors under the Act was not 
exclusive in those cases, such as the instant one, where the 
Board had exceeded its statutory authority under the Act. 
After also holding that equitable relief was necessary, the 
court below entered an appropriate order. (J.A.29a-30a.) 

On May 1, 1962, the appellants filed a notice of appeal 
from this order. (J.A.30a.) 


STATUTES AND TREATIES INVOLVED 


The relevant statutory provisions involved are set 
forth in Appendix A of appellants’ brief. Pertinent por- 
tions of treaties are compiled and quoted in Appendix I of 
this brief, infra pp. 42-43. 


SUMMARY OF ARGUMENT 


In directing this election, the Board applied this na- 
tion’s labor laws to foreign seamen employed under for- 
eign articles specifically providing for the applicability of 
foreign laws and serving upon foreign registered vessels 
flying foreign flags and spending only a fractional part of 
their time in American waters. Appellee, the employer of 
the seamen, brought an action in the court below to enjoin 
the election ordered by the Board among these seamen. 
There are three basic reasons why the Board should not 
have ordered an election in the instant case. First, the 
Board’s action exceeds its statutory authority. Second, the 
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Board’s action violates the principle of international law, 
including treaties of the United States based thereon, that 
the law of the flag governs the internal economy of a ves- 
sel. Third, the Board’s action violates the Constitution of 
the United States. The court below had jurisdiction to 
entertain this action because the Board has exceeded its 
statutory authority and has impaired constitutional rights 
and treaty obligations. 

The court below correctly concluded that appellee is 
not limited to the review provided under the Act where 
the Board has acted in excess of its statutory authority. 
“* * %* This suit is not one to ‘review,’ in the sense of that 
term as used in the Act, a decision of the Board made 
within its jurisdiction, * * *” (Leedom v. Kyne, 101 App. 
D.C. 398, 249 F. 2d 490 (C.A. D.C., 1957), aff'd, 358 US. 
184, at p. 188 (1958).) Consequently, the court below 
correctly held that it had jurisdiction to enjoin the Board’s 
direction of an election in the instant case. 

The court below rightly decided that Congress did not 
intend the Act to apply to foreign crews serving aboard 
foreign flag vessels. The hearings, the reports, and most 
important, the Act itself, which is tellingly silent, are clear 
evidence of this intent. The various courts, including the 
Supreme Court and the court below, have repeatedly so 
held. The Board’s action was in plain violation of §§ 9 (c), 
2(6) and 2(7) of the Act, which, by reference to legis- 
lative history, prior judicial construction and general 
principles of statutory interpretation, prevent the Board’s 
exercise of jurisdiction over foreign seamen sailing under 
the flag of a foreign country. The court below properly 
held that the Board had exceeded its statutory authority 
in ordering an election. 

All four of the vessels are subject to, and have been 
and are being operated in accordance with, the laws and 
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regulations of foreign flag nations. None of these vessels 
has ever been operated by appellee as an American ves- 
sel. In normal operations, one of the vessels does not even 
come to this country, and each of the other three vessels 
spends only a fractional part of her time in American 
waters. Even if such contacts with this country were more 
frequent and more significant, that would not detract from 
the principle that the law of the flag state governs since 
“* * *the virtue and utility of seaborne commerce lies in 
its frequent and important contacts with more than one 
country. * * *” (Lauritzen v. Larsen, 345 U. S. 571, at 
p. 581 (1953).) All of these vessels are manned only by 
foreign seamen who sign shipping articles specifically pro- 
viding for the applicability of foreign laws. “* * *We can- 
not read into the* * *Act an intent to change the con- 
tractual provisions made by these parties.* * *” (Benz v. 
Compania Naviera Hidalgo, 353 U. S. 138, at pp. 146-7 
(1957).) The Board had no authority to order an election 
among these foreign seamen. 

Application of the Act to these foreign flag vessels 
and their foreign crews also impairs United States treaty 
obligations and violates the constitution. Contrary to ap- 
pellants’ assertion that the internal economy doctrine 
means only that a vessel’s nationality cannot be unilater- 
ally denied, the internal economy doctrine broadly in- 
cludes, among other things, the contracts and the relations 
between seamen and their employers. The treaties in- 
volved here so provide. To suggest, as appellants have, 
that Congress may pass legislation in contravention of such 
treaties begs the question since Congress obviously has 
not done so in this instance. 

While the serious adverse effects that the Board’s 
action would have had upon this nation as a whole cannot 
be overemphasized, the Board’s action, had it not been en- 


6 


joined immediately, would also have caused the appellee 
to suffer immediate and irreparable harm. The court be- 
low rightly so held. Among other things, the appellee 
would have been denied the protection granted to it under 
the laws and the constitution of this nation; the appellee 
would have been caused to violate each of its existing 
employment contracts, which specifically provide for the 
applicability of foreign laws, and would have been sub- 
jected to damages and other sanctions as a consequence 
thereof; the operation of the appellee’s vessels would have 
been impaired and its relations with its employees seri- 
ously disturbed and disrupted. Appellee, as the court be- 
low properly held, had no adequate remedy at law. In 
striking contrast with the necessity of granting immediate 
relief to protect this nation’s and the appellee’s interests, 
neither the Board nor anyone else was, or could have been, 
harmed by the relief granted by the court below. “* * * 
[N]o irreparable damage would be caused by a brief de- 
lay of the election* * *.” (Empresa Hondurena de 
Vapores, S.A. v. McLeod, 300 F. 2d 222, at p. 225 (2d 
C.A., 1962), cert. granted, 370 U. S. 915 (1962).) A re- 
fusal to grant the temporary relief requested here would 
have been tantamount to holding that neither this nation’s 
interests nor the appellee’s interests, before being im- 
paired, even required determination of the question of 
whether the Board had acted lawfully. On balance, as the 
court below held, the considerations involved here de- 
manded temporary relief immediately. “* * *Not only is 
the case in favor of judicial action stronger than in the 
typical domestic representation dispute, but the practical 
objections against it are weaker,* * *.” (Empresa Hon- 
durena de Vapores, S.A. v. McLeod, 300 F. 2d 222, at p. 
229 (2d C.A., 1962), cert. granted, 370 U.S. 915 (1962).) 
The court below properly granted the relief requested. 


7 
ARGUMENT 
I. The court below had jurisdiction and correctly exercised 
such jurisdiction. 

A. A federal district court has jurisdiction to enjoin 
acts of the Board in excess of its statutory authority 
before any statutory procedure for the review of 
errors has been initiated. 


From the outset of this discussion of whether the court 
below had jurisdiction of the instant case, it is necessary 
to distinguish—as the Supreme Court and other courts 
have done, and the appellants have not done—those situa- 
tions in which the Board has acted within its statutory 
authority and those situations in which the Board has not 
acted within its statutory authority. 


In Leedom v. Kyne, 101 App. D.C. 398, 249 F. 2d 490 
(C.A.D.C., 1957), aff'd, 358 U. S. 184 (1958), a profes- 
sional association brought an action to set aside a Board 
certification on the ground that the Board had exceeded 
its statutory authority by including professional employees 
in a mixed group without their consent. The association, 
which had won the election, could have obtained review 
by bargaining for the professional employees alone. If the 
association had done so, it would have subjected itself to 
an unfair labor practice charge; and it could have chal- 
lenged the Board’s ruling in that manner.? Instead, how- 
ever, the association brought an action in the district court 
to vacate the Board’s order on the ground that the Board 
had exceeded its statutory authority. Resting its decision 


*No distinction can be made, as appellants have attempted, be- 
tween that case and the instant case on the ground that the re- 
view was “remote” in that case and not in the instant case. 
(Appellants’ Brief p. 11.) In both cases, review was dependent 
upon an unfair labor practice charge being filed by another 
party. More importantly, however, Leedom v. Kyne was de- 
cided on the basis set forth above. 
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on the distinction between those cases in which the Board 
has acted within its statutory authority and those in which 
it has not, rather than on any meaningless distinction be- 
tween employers and other litigants, the Supreme Court, 
as had this court, held that the district court had properly 
taken jurisdiction of the case, Stating at page 188: 


“8k ¥ This case, in its posture before us, in- 
volves ‘unlawful action of the Board [ which] has 
inflicted an injury on the [respondent].’ Does the 
law, ‘apart from the review Provisions of the 
.. Act,’ afford a remedy? We think the answer 


legated pow- 
ry to a specific prohibition in the 

Act, * * *” 
(Emphasis added.) 


Even prior to Leedom v. Kyne, this court had held— 
and without the constitutional and international aspects of 
the instant case being present—that a subsequent proced- 
ure for reviewing errors under the Act does not preclude 
immediate equitable judicial intervention where the Board 
has exceeded its statutory authority. In Farmer v. United 
Electrical, Radio & Machine Workers, 93 App. D.C. 178, 
211 F. 2d 36 (D.C.C.A., 1954), cert. denied, 347 U.S. 943 
(1954), the Board, acting in excess of its statutory author- 
ity, required union officers to affirm the truth of affidavits 
filed by them. The unions brought an action for an injunc- 
tion. The Board argued, as appellants do here, that: 

“* * *The Act makes the Unions’ compliance 

with the filing requirements of § 9 (h) a condition 

precedent to their participation in unfair labor 


practice proceedings under § 10 and certification 
Proceedings under § 9; that only Board action in 
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a proceeding under § 10 is subject to judicial re- 
view under the Act; that the procedure initiated 
by the Notice and Order is merely a preliminary 
step to such reviewable Board action; hence, this 
preliminary step—like, for example, the issuance 
of an unfair labor practice complaint or the cer- 
tification in a representation proceeding—in- 
volves the exercise of Board discretion which is 
not reviewable either in the Court of Appeals 
under the review provisions of the Act, or the 
District Court in the exercise of its equitable jur- 
isdiction.” 


(93 App. D.C. 178, at pp. 181-2, 
211 F. 2d 36, at p. 39.) 


Both the trial court and this court recognized that the 
unions had the means of having the Board’s action re- 
viewed at a later time. Finding that the Board had acted 
beyond its statutory authority, both courts broadly held 
that such a review was not adequate. This court stated: 


“It is clear enough that review of Board ac- 
tion in the Courts of Appeals is limited to unfair 
labor practice proceedings under § 10. But the 
question whether action, preliminary to such 
proceedings and plainly beyond the scope of 
statutory authority, may be reviewed by the Dis- 
trict Court in the exercise of its equity power was 
twice reserved by the Supreme Court to await 
‘the required showing of unlawful action by the 
Board and resulting injury * * * whether by 
way of departure from statutory requirements or 
from those of due process of law.’ We think the 
required showing is presented in these cases. 


“* * *In these circumstances, it can hardly be 
said that the action assailed is not ripe for review, 
or that the Unions should be required to exhaust 
a dubious opportunity for hearing offered to them 
after the ax has fallen, or that there is an ade- 
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quate remedy at law for the injuries resulting 
from the Board’s unlawful action, * * *” 
(93 App. D.C. 178, at p. 182, 
211 F. 2d 36, at p. 40.) 
To suggest, as appellants have, that the decision stands 
for the proposition that the Board may act in excess of its 
statutory authority with impunity towards employers but 
not against other litigants is sheer folly. 

That the vital distinction of whether the Board has 
acted within or without its statutory authority has been 
completely overlooked by the appellants is also made 
clear by the first sentence of appellants’ jurisdictional ar- 
gument. 


“The law is well settled in this Circuit [citing 
four decisions from this Circuit] that a federal 
district court lacks jurisdiction to entertain an 
employer’s suit to review and set aside a Board 
decision in a representation proceeding.* * *” 


(Appellants’ Brief p. 8.) 


This sentence, as the four decisions cited in support thereof 
show, is based on the premise, which the court below 
correctly held to be inapplicable here, that the Board was 
acting within its statutory authority. All of those four 
decisions involved questions far different from those pre- 
sented here: the question of whether affidavit require- 
ments had been met (Atlas Life Insurance Company v. 
Leedom, 109 App. D.C. 97, 284 F. 2d 231 (D.C.C.A., 
1960) ); the question of whether the Board could change 
its contract bar rule (General Cable Corporation v. Lee- 
dom, 107 App. D. C. 357, 278 F. 2d 237 (D.C. C. A, 
1960) ); the question of whether the interest of the peti- 
tioning labor organization must appear on the record 
(Norris, Inc. v. National Labor Relations Board, 85 App. 
D.C. 106, 177 F. 2d 26 (D.C.C.A., 1949) ); the question of 
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whether dispatchers were supervisors (Connecticut Light 
and Power Company v. Leedom, 174 F. Supp. 171 (D.C. 
D.C., 1959) ). Consequently, appellants’ assertion can at 
the most only mean that “the law is well settled in this 
Circuit that a federal district court lacks jurisdiction to 
entertain an employer’s suit to review and set aside a 
Board decision in a representative proceeding * * *” 
where the Board has acted within its statutory authority; 
as such, the appellants’ assertion is immaterial here. 


Similarly, none of the other decisions cited by appel- 
lants in support of their jurisdictional argument involves 
constitutional and international questions arising from 
the Board’s acting in excess of its statutory authority. 
Moreover, all of such cases—with one exception—are pre- 
Leedom v. Kyne: Myers v. Bethlehem, 303 U.S. 41 (1938) ; 
A.F. of L. v. Labor Board, 308 U. S. 401 (1940) ; Madden 
v. Brotherhood and Union of Tr. Employees, 147 F. 2d 439 
(4th C.C.A., 1945); Fitzgerald v. Douds, 167 F. 2d 714 
(2d C. C. A., 1948); Volney Felt Mills, Inc. v. LeBus, 196 
F. 2d 497 (5th C.A., 1952); McLeod v. Local 476, United 
Brotherhood of Indus. Wkrs., 288 F. 2d 198 (2d C.A., 
1961). 


That the review procedure under the Act is not exclu- 
sive where the Board has exceeded its statutory authority 
is quite effectively brought out by the two United Fruit 
cases (Sociedad Nacional de Marineros de Honduras v. 
McCulloch, 201 F. Supp. 82 (D.C. D.C., 1962), cert. 


granted, 370 U. S. 915 (1962), and Empresa Hondurena de 
ee ee nent 
‘These cases merely show that several courts have interpreted 
the legislative history of the Act as indicating that there was 
no legislative intent to allow district court review in the run-of- 
the-mill type case where the Board has acted within its statu- 
tory authority. Appellants also cite legislative history to the 
same effect. (Appellants’ Brief pp. 8-10.) 
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Vapores, S.A. v, McLeod, 300 F. 2d 222 (2d C.A., 1962), 
cert. granted, 370 U.S. 915 (1962) ). These two cases in- 
volved the Board’s Decision and Direction of Election in 
United Fruit Co., 134 N.L.R.B. No. 25 (1961), where the 
Board had held that the Act was applicable to foreign 
crews serving on foreign flag vessels, Despite the fact that 
the one action had been brought by a union and that the 
other action had been brought by an employer, both courts 
held that a district court had jurisdiction in a representa- 
tion case where the Board has acted beyond its statutory 
authority. The Second Circuit, in reversing the trial 
court’s order denying a temporary injunction to the em- 
ployer-plaintiff, aptly stated: 


“Leedom v. Kyne, supra, must be taken to 
have determined that * * * representation 
orders of the NLRB have not been vested with 
complete immunity from injunction, either by 
inferences from the National Labor Relations Act 
or on the principle of Myers v, Bethlehem Ship- 
building Corporation, 303 U. S. 41, 58S. Ct. 459, 
82 L. Ed. 638 (1938). * * * The considerations 
as to delay from judicial intervention, persua- 
sively marshalled in Mr. Justice Brennan’s dis- 
sent for Mr. Justice Frankfurter and himself in 
Leedom v. Kyne, supra, at 191-196, 79 S. Ct. at 
180, argue for a negative answer in the usual 
case, having purely domestic significance, where 
the Board is alleged to have acted wrongly, al- 
though not plainly so * * *, An altogether dif- 
ferent situation is presented when, as here, there 
is a substantial claim that the Board is exceeding 
its jurisdiction in the field of foreign relations and 
is thereby offending a friendly foreign govern- 
ment; we cannot believe Congress would have 
wished to limit the role of the courts in that sit- 
uation to cases where the Board had violated a 
‘clear statutory command,’ * * * as against a com- 


13 


mand not so clear. Not only is the case in favor 
of judicial action stronger than in the typical 
domestic representation dispute, but the practical 
objections against it are weaker, Here the Board 
is entering a new and sensitive area of activity; 
while we do not assert that its jurisdiction with 
respect to foreign flag ships is to be decided on an 
all or nothing basis, the significant variations 
aniong the fact patterns are sufficiently few that 
guidelines ought soon be pricked out by the 
courts—failing the more desirable solution of 
new legislation—and the problem will thus not 
be a constantly recurring one. 
* * * 


“* * * [AJs shown in 73 Harv. L. Rev. 84,219- 
220 (1959), the possibility of the plaintiff’s pre- 
cipitating an unfair practice charge was present 
in Leedom v. Kyne itself; yet the Court evidently 
did not deem this fatal. * * * Sufficient though 


these answers may be, a more generally satisfy- 
ing one is again the distinction between a case 
with international aspects and one without. If 
action ordered by the Board would trench on the 
jurisdiction of a foreign government contrary to 
the will of Congress, the best time to stop it is 
before the offense occurs, not somewhere along 
the line.” 
(300 F. 2d 222, at pp. 228-9.)* 


‘In Consolidated Edison Company of New York, Inc. v. McLeod, 
302 F. 2d 354 (2d C.A., 1962), the Second Circuit has again re- 
iterated that a district court’s jurisdiction does not hinge upon 
whether the plaintiff is an employer or a union in cases such as 
that presented here. There, the court affirmed the trial court’s 
order denying an employer’s motion to enjoin an election or- 
dered by the Board and stated: 


“The orders of the Board are reviewable, not by the 
district courts, but by the Court of Appeals (National 
Labor Relations Act, Section 10; 29 U.S.C.A. $160). 
Section 9(d) of the Act (29 U.S.C.A. $159) (d)) pro- 
vides expressly for review by the Court of Appeals of 
determinations as to representation. 
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Even without the constitutional and international 
aspects of the instant case, it is clear, as another sampling 
of the cases will show, that the review provisions of the 
Act are not exclusive, even for an employer, where the 
Board has acted in excess of its statutory authority. 


In Burgess Norton Mfg. Co. v. Madden, 43 LC P. 
17,228 (N.D. Il, 1961), for example, an employer brought 
an action in the district court to enjoin one of the Board’s 
agents from destroying certain ballots. The court held that 
the destruction of the ballots would constitute an act in 
excess of the agent’s statutory authority; hence, the agent’s 
actions were properly enjoinable. 


“The Act does not specifically provide for 
judicial review of cases of this nature. But, a 
federal district court in accordance with the 
Supreme Court’s decision in Leedom v. Kyne, 
(1958), 358 U. S. 184, has authority, in an 
independent suit under its general jurisdiction, to 
restrain the Regional Director or the Board from 
inflicting injury on a party to a representation 
proceeding where such injury is the result of the 
Board’s having exceeded its statutory authority 
or the Board’s acting contrary to the express 
provisions of the Act.* * *” 


(Emphasis added. p. 25,431.) 


“There is, however, a very narrow and limited area 

which district courts have the power to enjoin ac- 
tions of the Board with respect to representation. Where 
the Board’s action is unconstitutional (Fay v. Douds, 
172 F. 2d 720 (2d Cir. 1949) ), contravenes a specific 
provision of the statute (Leedom v. Kyne, 358 U. S. 
184, 79 S. Ct. 180, 3 L. Ed. 2d 210 (1958) ) or exceeds the 
jurisdiction of the Board in the field of foreign relations 
and thereby offends a friendly foreign power (Empresa 
Hondurena de Vapores v. McLeod, 300 F. 2d 222 (2d 
Cir. 1962)) the district courts may grant injunctive re- 


lief.” 
(302 F. 2d 354, at p. 355.) 
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Again, in the very recent case of Greyhound Corpora- 
tion v. Boire, 205 F. Supp. 686 (S. D. Fla., 1962), the court 
held that an employer was not without an immediate 
remedy where the Board had acted in excess of its statu- 
tory authority. There, the Board had held that a bus termi- 
nal and a concessionaire who furnished maids, janitors, 
and porters to the terminal were joint employers and or- 
dered an election among their employees. The bus termi- 
nal brought an action in the district court to enjoin the 
election on the ground that the Board had exceeded its 
jurisdiction in ordering an election because it and the con- 
cessionaire were not joint employers. The defendant, 
Regional Director of the Board’s Twelfth Region, made 
the same jurisdictional contentions that appellants do here. 
Exposing the fallacies of these contentions, the court 
stated: 

““* * *Whether or not this Court is authorized to 
intervene in a representation proceeding depends 
ultimately on the facts presented to it; and if it 
appears that the Board exceeded its delegated 
powers, either by acting contrary to a mandatory 
prohibition of the Act (See Leedom v. Kyne, 
supra) or by acting clearly contrary to the over- 
all spirit of the Act and the manifested intention 
of Congress (see Empresa Hondurena de Vapores 
v. McLeod, supra), then this Court cannot fail to 
exercise its equity powers to prevent a wrong.” 


(205 F. Supp. 686, at p. 690.) 


Consequently, the court, holding that the Board had im- 
properly concluded that a joint employer relationship ex- 
isted, entered an injunction on behalf of the employer on 
the ground that the Board had exceeded its statutory au- 
thority in ordering an election. As subsequently shown, 
the instant case is also precisely such a case in which the 
Board has acted “* * * clearly contrary to the over-all 


16 


spirit of the Act and the manifested intention of Congress 
OK 


The rulings in all of such cases are, of course, con- 
sistent with the Supreme Court’s recent holding in Har- 
mon v. Brucker, 355 U. S. 579, at pp. 581-2 (1958): 


“In keeping with our duty to avoid deciding 
constitutional questions presented unless essen- 
tial to proper disposition of a case, we look first to 
petitioners’ nonconstitutional claim that respond- 
ent acted in excess of powers granted him by 
Congress. Generally, judicial relief is available to 
one who has been injured by an act of a govern- 
ment official which is in excess of his express or 
implied powers. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 108; Phila- 
delphia Co. v. Stimson, 223 U. S. 605, 621-22: 
Stark v. Wickard, 321 U.S. 288, 310. The District 
Court had not only jurisdiction to determine its 
jurisdiction but also power to construe the stat- 
utes involved to determine whether the respond- 
ent did exceed his powers. If he did so, his ac- 
tions would not constitute exercises of his ad- 
ministrative discretion, and, in such circum- 
stances as those before us, judicial relief from 
this illegality would be available. * * *” 


(Emphasis added.) 


Accordingly, it is clear that appellants’ one-sided in- 
terpretation of review is both illogical and ill-founded. As 
the above authorities convincingly show, where the Board 
has acted in excess of its statutory authority a party, even 
an employer, is not limited to the procedure for review of 
errors provided for under the Act. That the Board’s un- 
authorized action here also violated constitutional and 
international principles of law underscores the jurisdic- 
tion of the court below and the necessity for its having 
been exercised. 


17 


B. The court below properly concluded that the Board’s 
direction of an election warranted equitable relief. 


In the face of contrary conclusions by the court be- 
low (J.A.29a), appellants argue: 


“3. The Board’s Direction of Election did not 
impose such injury as would warrant equitable 
relief. Appellee is under no legal obligation flow- 
ing from that action unless and until the peti- 
tioning union wins the election, is certified by the 
Board, and obtains a Board order, reviewable in 
the court of appeals, directing appellee to bargain 
with it. * * *” 

(Appellants’ Brief p. 6.) 


Appellants’ argument that appellee must wait until its 
rights have been destroyed by unauthorized action of the 
Board before seeking judicial review bristles with diff- 
culties. 

Contrary to appellants’ assertion that appellee would 


have no obligations until the Board has issued an order 
directing appellee to bargain with a certified union, it is 
only necessary to recall the procedure in obtaining ju- 
dicial review in this manner to realize the inherent fal- 
lacies of the argument.’ As shown in the margin, appel- 


“In order to view appellants’ assertion in its proper perspective, 
a greatly over-simplified outline in review of the procedure in- 
volved is appropriate. That some of the assumptions made in 
this sketch to show this procedure working at its “best” are 
questionable is well borne out by Greyhound Corporation v. 
Boire, 205 F. Supp. 686 (S.D. Fla., 1962), previously discussed. 


Appellee would initially be required to prepare a list of its 
foreign seamen who are eligible to vote and then submit the 
list to one of the Board’s agents, Appellee would then be re- 
quired to post notices on its foreign flag vessels advising the 
foreign seamen of the forthcoming election. As to at least three 
of the vessels involved here, the Board would require appellee 
to allow its agents to come aboard to conduct the election. At 
that time, appellee would then be required to furnish an observer 
for the elections. Following the balloting, and the counting and 
tallying thereof, appellee would be required to file its objections 
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lee’s active Participation is required at every step of this 
circuitous journey of some eighteen to twenty-four months, 
In terms of employee relations, for example, the appellee, 
even after successfully defending such a charge, could not 
help but lose. Irreparable injury abounds in such a case. 


KHOR AS ordinarily understood, an injury is 
irreparable, within the law of injunctions, where 
it is of such a character that a fair and reasonable 
redress may not be had in a court of law, so that 
to refuse the injunction would be a denial of jus- 
tice—in other words, where, from the nature of 
the act, or from the circumstances surrounding 
the person injured, or from the financial con- 
dition of the person committing it, it cannot be 
readily, adequately, and completely compensated 
for with money.” 

(28 Am. Jur., Injunctions § 48, 
p. 543 (1959).) 


The court below had no alternative other than to conclude 
that this time-tortured procedure would cause appellee, 


within five days. An investigation of the objections would next 
be undertaken. Upon completion of the investigation, a report 
would subsequently be issued. If appellee objected to the re- 
port, appellee would then be required to file its exceptions to the 
report. At some subsequent time, the Board would consider 
the objections. The Board would order that a hearing be 
held on the objections, that the election be set aside, or that 
a certification be issued. If a certification, the least time-con- 
suming of the three alternatives, is issued, then the union may 
demand that appellee bargain with it. The appellee must 
refuse to bargain with the union. The union may file an un- 
fair labor practice charge against appellee. At this time, an in- 
vestigation of the union’s charges is undertaken. If the charge 
is found to be well taken, a complaint is filed, Appellee then 
is required to file an answer to the complaint. At some subse- 
quent time, a hearing will be held before a trial examiner of 
the Board. Following the hearing, the trial examiner issues a 
report and a recommended order. If appellee has any exceptions 
to the trial examiner’s report and recommended order, appellee 
must file these with the Board. After consideration of the re- 
port, exceptions, and briefs, the Board issues its decision and 
order. If appellee has still not complied with the decision and 
order, they are presented to an appropriate appellate court. 
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among other things, to “* * * suffer immediate and ir- 
reparable injury * * *” with respect to its “* * * relations 
with its employees * * *,.” (J.A.29a.) As this court 
stated in Farmer v. United Electrical, Radio & Machine 
Workers, 93 App. D.C. 178, at p. 182, 211 F. 24 36, at p. 
40 (D.C.C.A., 1954) cert. denied, 347 U.S. 943 (1954): 
“* ® In these circumstances, it can hardly be 
said that the action assailed is not ripe for review, 
or that the * * *[plaintiff] should be required to 
exhaust a dubious opportunity for hearing of- 
fered to them after the ax had fallen, or that 
there is an adequate remedy at law for the in- 
juries resulting from the Board’s unlawful action. 


ok ORD 
Whatever may be the merits of the above procedure where 
the Board has acted within its statutory authority, it is 
patently inapplicable where the Board has committed 
acts beyond its authority. 

Appellants also assert that “the Empresa-Sociedad 
[United Fruit] litigation is wholly distinguishable from 
the instant proceeding on * * *” the question of injury 
because a contract with a union was involved there, and 
that the plaintiff there might have been caused to breach 
that contract. (Appellants’ Brief p. 24.) 

“* * No similar allegation can be made in this 

case as the seamen involved are not, so far as the 

record shows, presently represented by any 
union, * * *” 
(Appellants’ Brief p. 24.) 
Not only was a similar claim made by the verified com- 
plaint filed in this case (J.A.7a), it was, for the purposes 
of appellants’ motion to dismiss in the court below, con- 
ceded by appellants. 
“b. Plaintiff will be caused to breach each of 
its existing employment contracts, which spe- 
cifically provide for the applicability of either Li- 
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berian or Honduran law, and may be subjected to 
damages and other sanctions as a consequence.” 


Appellants fail to state why these individual contracts 
should now be considered by this court as second-class 
contracts not worthy of either recognition or protection. 


Il. The court below correctly entered an order prelimi- 
narily enjoining an election. 


There are three basic reasons why the Board could 
not order an election in the instant case. First, the Board’s 
action exceeds its statutory authority. The court below 
held that the Board had exceeded its statutory authority; 
consequently, it was unnecessary to pass upon the other 
two reasons. Second, the Board’s action violates the 
principle of international law, including treaties of the 
United States with Honduras and Liberia based thereon, 
that the law of the flag governs the internal economy of a 
vessel. Third, the Board’s action violates the Constitu- 
tion of the United States. 

Appellants argue that “* * *no such showing can be 
made here * * *” that the Board “* * *has exceeded its 
statutory authority or violated constitutional or treaty 
rights * * *.” (Appellants’ Brief pp. 14-5.) The court 
below specifically concluded: 

“2. In directing an election in the instant 
case among foreign seamen manning vessels fly- 

ing a foreign flag and employed under contracts 

executed in a foreign country pursuant to foreign 

law, the National Labor Relations Board acted in 

excess of the statutory authority conferred on it 

by the Labor-Management Relations Act of 1947, 


as amended.” 
(J.A.28a-29a. ) 


The court below also could have properly held that the 
Board’s action violated constitutional and treaty rights. 
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A. The Board’s action exceeds its statutory authority. 


Congress did not intend the Act to apply to foreign 
seamen serving aboard foreign flag vessels. The hearings,° 
the reports,’ and the Act itself are clear evidence of this 
intent. To the contrary, Congress, knowing full well that 
American individuals and corporations own foreign flag 
ships, by its silence obviously intended not to extend the 
Act to such cases as that presented here." 

Congress may properly be deemed to have relied on 
the rule of statutory construction that precludes such an 


“Hearings on S. 55 and S.J. Res. 22, on a Labor Relations Pro- 
gram to Reduce Industrial Strife Before the Senate Committee 
on Labor and Public Welfare, 80th Cong., Ist Sess., pp. 1396, 
1398, 1399, 1405, 1411, 1413 (1947); Hearings on Bills to amend 
and repeal the National Labor Relations Act Before the House 
Committee on Education and Labor, 80th Cong., 1st Sess., pp. 
1631, 1657 (1947). The testimony is peppered with such phrases 
as “American seamen”, “American Merchant Marine”, “Ameri- 
can workers”, “American flag member companies”, “American 
labor”, 


*S. Rep. No. 105, 80th Cong., 1st Sess. 2, p. 6 (1947) expresses 
concern for “American vessels”. H. R. Rep. No, 245, 80th Cong., 
1st Sess., p. 4 (1947) expresses concern for “American working- 


men”. 


“Appellants categorically, albeit erroneously, state: 

“* * * Congress did intend the Act to encompass such 
vessels.” 

(Appellants’ Brief p. 23.) 
In support of this erroneous statement, appellants rely almost ex- 
clusively on the following premise: 

“* * " The only contact which the vessels have with the 
countries whose flags they fly is that the crewmen have 
signed the shipping articles of those countries. * * *” 

(Appellants’ Brief p. 18.) 


In so stating, of course, the appellants have pointed out not 
“only” one but two reasons showing the inapplicability of the 
Act in the instant case: (1) the law of the flag, which as sub- 
sequently shown is to be given “cardinal importance”; (2) the 
shipping articles, which specifically provide for the applicability 
of the laws of the flag nations. In addition, however, there are, 
as the verified complaint alleges (J.A.4a), other contacts with 
the flag nations involved here. 
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extension of the Act. It has been the law in this country 
since at least 1804 that “* * *an act of Congress ought 
never to be construed to violate the law of nations if any 
other possible construction remains * * *.” (Emphasis 
added. Murray v. Schooner Charming Betsy, 2-7 U.S. 450, 
at p. 452 (1804).) Again, in Brown v. Duchesne, 60 U.S. 
183 (1856), the Supreme Court, in construing our patent 
laws, which were silent as to their coverage of foreign 
ships in our ports, held that Congress had expressed no 
intention of subjecting to our patent laws the use of im- 
provements on foreign vessels stopping at our ports. 


“* * *We think these laws ought to be construed 
in the spirit in which they were made—that is, as 
founded in justice—and should not be strained 
by technical constructions to reach cases which 
Congress evidently could not have contemplated, 
without departing from the principle upon which 
they were legislating, and going far beyond the 
object they intended to accomplish.” 


(60 U.S. 183, at p. 197.)° 


Similarly, in New York Central v. Chisholm, 268 U. S. 29 
(1925), the Supreme Court refused to hold that the 
Federal Employers’ Liability Act applied to an accident 
which took place in Canada aboard a railroad train 
operated by defendant between New York and Montreal. 


“It [the statute] contains no words which 
definitely disclose an intention to give it extra- 
territorial effect, nor do the circumstances re 
quire an inference of such purpose. * * *” 


(Emphasis added. 268 U. S. 29, 
at p. 31.) 


‘In Benz v. Compania Naviera Hidalgo, 353 U. S. 138 (1957) , 
where the applicability of the Act now under consideration was 
involved, the Supreme Court cited this case and stated that the 
problem was a “related” one. 
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More recently, in Foley Bros. v. F: ilardo, 336 U. S. 281 
(1949), the Supreme Court refused to hold that Congress 
intended the Eight Hour Law to apply to an American 
citizen employed abroad on a construction job being per- 
formed for the United States by a private American con- 
tractor. 


“* * *Congress is primarily concerned with 
domestic conditions. We find nothing in the Act 
itself, as amended, nor in the legislative history, 
which would lead to the belief that Congress 
entertained any intention other than the normal 
one in this case. * * *” 


(336 U.S. 281, at p. 285.) 


In language particularly appropriate to the question of 
statutory construction involved here, the Supreme Court 
in Lauritzen v. Larsen, 345 U.S. 571 (1953), where the 
Jones Act was held inapplicable, again stated: 


“Congress could not have been unaware of 
the necessity of construction imposed upon courts 
by such generality of language and was well 
warned that in the absence of more definite di- 
rections than are contained in the Jones Act it 
would be applied by the courts to foreign events, 
foreign ships and foreign seamen only in accord- 
ance with the usual doctrine and practices of 
maritime law.” 

(345 U.S. 571, at p. 581.) 


Thus, the Supreme Court, through similar statutory 
construction, found the Act involved here inapplicable to 
labor disputes arising on foreign vessels. In Benz v. Com- 
pania Naviera Hidalgo, 353 U.S. 138 (1957), the Supreme 
Court stated: 


“* * *Tt follows that if Congress had so chosen, 
it could have made the Act applicable to wage 
disputes arising on foreign vessels between 
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nationals of other countries when the vessel 
comes within our territorial waters. The question 
here therefore narrows to one of intent of the 
Congress as to the coverage of the Act. 

“The parties point to nothing in the Act itself 
or its legislative history that indicates in any way 
that the Congress intended to bring such disputes 
within the coverage of the Act. * * * 

“Our study of the Act leaves us convinced 
that Congress did not fashion it to resolve labor 
disputes between nationals of other countries 
operating ships under foreign laws. The whole 
background of the Act is concerned with indus- 
trial strife between American employers and 
employees. In fact, no discussion in either House 
of Congress has been called to our attention from 
the thousands of pages of legislative history that 
indicates in the least that Congress intended the 
coverage of the Act to extend to circumstances 
such as those posed here. It appears not to have 
even occurred to those sponsoring the bill. The 
Report made to the House by its Committee on 
Education and Labor and presented by the co- 
author of the bill, Chairman Hartley, stated that 
‘the bill herewith reported has been formulated 
as a bill of rights both for American workingmen 
and for their employers.’ The report declares 
further that because of the inadequacies of legis- 
lation ‘the American workingman has been 
deprived of his dignity as an individual,’ and that 
it is the purpose of the bill to correct these in- 
adequacies. (Emphasis added.) H. R. Rep. No. 
245, 80th Cong., 1st Sess. 4. What was said in- 
escapably describes the boundaries of the Act as 
including only the workingmen of our own 
country and its possessions. 

* * cd 


“And so here such a ‘sweeping provision’ as 
to foreign applicability was not specified in the 
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Act. The seamen agreed in Germany to work on 
the foreign ship under British articles. We can- 
not read into the Labor Management Relations 
Act an intent to change the contractual provisions 
made by these parties. For us to run interference 
in such a delicate field of international relations 
there must be present the affirmative intention of 
the Congress clearly expressed. It alone has the 
facilities necessary to make fairly such an im- 
portant policy decision where the possibilities of 
international discord are so evident and retalia- 
tive action so certain. We, therefore, conclude 
that any such appeal should be directed to the 
Congress rather than the Courts.” 


(353 U.S. 138, at pp. 142-3-4, 
146-7.) 


The Supreme Court’s prophecy has been proven well founded. 
In Board Case Nos. 15-CA-1454, 12-CA-255, 12-RC-415, 2-RC- 
10379, the Department of Justice, at the request of the Depart- 
ment of State and of the Secretary of Defense, filed an amicus 
brief for the United States of America. The request of the De- 
partment of State to the Department of J ustice, which was at- 
tached as Exhibit A to the amicus brief, states: 


“* * *The potentially serious international repercussions 
in the relations between the United States and those 
countries which could be created by such assertion of 
jurisdiction by the Board over ships flying the flags of 
those countries are clearly indicated by the diplomatic 
notes already received by the Department of State from 
those Governments on this subject. (Note from Ambas- 
sador of Liberia to the Secretary of State dated July 
30, 1958; Note from the Ambassador of Honduras to the 
Secretary of State dated February 8, 1960; Note from 
the Ambassador of Panama to the Secretary of State 
dated February 11, 1960.) * * *” 


As noted previously, Empresa Hondurena de Vapores, S. A. v. 
McLeod, 300 F. 2d 222 (24 C. A., 1962), cert. granted, 370 U.S. 
915 (1962), and Sociedad Nacional de Marineros de Honduras 
v. McCulloch, 201 F. Supp. 82 (D. C. D. C., 1962), cert. granted, 
370 U. S. 915 (1962), were based on Board Case No 2-RC-10379 
(United Fruit Co., 134 N.L.R.B. No. 25 (1961)). At the time 
of the hearing in the court below it was understood that the 
Board’s action in the instant case had prompted the Liberian 
Embassy to ask its government to renew its protest to the De- 
partment of State. (J.A.4a.) 
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Again, the Supreme Court in Marine Cooks v. Panama 
S. S. Co., 362 U. S. 365 (1960), rehearing denied, 363 US. 
809 (1960), which involved the injunctive prohibition of 
the Norris-LaGuardia Act rather than the internal labor 
relations of a foreign flag ship, emphasized that the Act 
was not intended to cover foreign crews on foreign flag 
ships. 

“* * *The Benz case decided that the Labor 

Management Relations Act had no such scope or 

coverage and that it accordingly did not pre-empt 

the labor relations field so as to bar an action for 

damages for unlawful picketing under Oregon 

law, * * ¥” 


(362 U.S. 365, at p. 369.) 


Subsequently, the United Fruit cases have both held 
that the Act was not intended to apply, and did not apply, 
to foreign crews serving aboard foreign flag vessels. In 
Empresa Hondurena de Vapores, S.A. v. McLeod, 300 F. 2d 


222 (2d C.A., 1962), cert, granted, 370 U.S. 915 (1962), 
the court reversed the trial court’s order denying a tem- 
porary injunction to an employer-plaintiff. In Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. 
Supp. 82 (D.C.D.C., 1962), cert. granted, 370 U. S. 915 
(1962), the court granted union-plaintiff’s motion for a 
preliminary injunction. There, the court stated: 


"In the instant case, Member Rodgers, citing these two cases, 
stated in dissent: 

“Contrary to my colleagues, and for the reasons 
stated by the United States District Court for the Dis- 
trict of Columbia in Sociedad de Marineros, (United 
Fruit Company), — F. 2d — (D. C. Cir. 1962), 49 
LRRM 2434, 2441, the United States Court of Appeals 
for the Second Circuit in Empresa Hondurena de Va- 
pores (United Fruit Company), — F. 24 — (2nd 
Cir. 1962), 49 LRRM 2442, * * * I would dismiss the in- 


stant petition.” 
(J.A. 15a-16a.) 
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“An Act of Congress, no matter how univer- 
sal the scope of its terms may be, will ordinarily 
be confined in its operation and effect to the 
territorial limits of the United States, unless 
the contrary intention is clearly and affirmatively 
expressed, * * * 

ne ae 

“This Court, therefore, reaches the conclu- 
sion that the Labor Management Relations Act of 
1947, should be construed as not conferring any 
authority or power on the National Labor Rela- 
tions Board to conduct elections for collective 
bargaining purposes among foreign seamen man- 
ning vessels flying a foreign flag, and employed 
under contracts executed in a foreign country 
pursuant to foreign law. The fact that the cor- 
poration that owns the ship may be a subsidiary 
of an American Corporation does not affect this 
result. Consequently the Board was without 
power or authority to issue the order directing 
the election in this instance.” 


(201 F. Supp. 82, at pp. 89, 91). 


In the light of the foregoing, § 9(c) of the Act, when 
read with $§ 2(6) defining “commerce” and 2(7) de- 
fining “affecting commerce”, is clearly exceeded by the 
Board’s attempted exercise of jurisdiction in this case. As 
the court below properly held, the Board’s action in di- 
recting an election among these employees of the appellee 
was without statutory authority. 
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B. The Board’s action violates the principle of inter- 
national law, including treaties of the United States 
with Honduras and Liberia based thereon, that the 
law of the flag governs the internal economy of a 
vessel. 


Since the ships involved in this case are registered in 
foreign countries and fly foreign flags, recourse to inter- 
national law is necessary.}* 


“e * © TT] f a vessel is navigating under the flag 
and pass of a foreign country, she is to be con- 
sidered as bearing the national character of the 
country under whose flag she sails: she makes a 
part of its navigation, and is in every respect 
liable to be considered as a vessel of the country; 
for ships have a peculiar character impressed 
upon them by the special nature of their docu- 
ments, and are always held to the character with 
which they are so invested * * *,” 


(II Wheaton, International Law, 
p. 694 (6th ed., 1929).) 


In accordance with this principle, it is well settled that the 
laws of the flag state govern the internal economy of a 
vessel. This principle, as a brief sampling of the cases 
will display, has always been accepted by this country. 
So it was that in the relatively early Wildenhus’s 
Case, 120 U.S. 1 (1886), the Supreme Court could state 
that “civilized nations” had accepted this principle “Jong 


ago. 


“From experience, however, it was found 
long ago that it would be beneficial to commerce 
if the local government would abstain from inter- 


“After also stating that “* * * the Act must be construed in 
accordance with principles of maritime and international 
law * * *”, appellants disregard such principles. (Emphasis 
added. Appellants’ Brief p. 15.) 
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fering with the internal discipline of the ship, 
and the general regulation of the rights and duties 
of the officers and crew towards the vessel or 
among themselves. And so by comity it came to 
be generally understood among civilized nations 
that all matters of discipline and all things done 
on board which affected only the vessel or those 
belonging to her, and did not involve the peace or 
dignity of the country, or the tranquillity of the 
port, should be left by the local government to be 
dealt with by the authorities of the nation to 
which the vessel belonged as the laws of that 
nation or the interests of its commerce should 
require, * * *” 


(120 U.S. 1, at p. 12.) 
As time passed and as commerce among the nations 
increased, the Supreme Court consistently recognized this 


general rule and its ever increasing importance. Thus, in 
Lauritzen v. Larsen, 345 U. S. 571 (1953), the Supreme 


Court, holding that the Jones Act was inapplicable to 
injuries suffered by a foreign seaman who had joined the 
crew of a foreign flag vessel in the United States, admon- 
ished that the law of the flag should be given “cardinal 
importance”, 


“Respondent places great stress upon the 
assertion that petitioner’s commerce and contacts 
with the ports of the United States are frequent 
and regular, as the basis for applying our stat- 
utes to incidents aboard his ships. But the virtue 
and utility of sea-borne commerce lies in its fre- 
quent and important contacts with more than one 
country. If, to serve some immediate interest, the 
courts of each were to exploit every such contact 
to the limit of its power, it is not difficult to see 
that a multiplicity of conflicting and overlapping 
burdens would blight international carriage by 
sea, * * * 
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“* * *[ International law] aims at stability 
and order through usages which considerations of 
comity, reciprocity and long-range interest have 
developed to define the domain which each nation 
will claim as its own. * * *[I]n dealing with 
international commerce we cannot be unmindful 
of the necessity for mutual forbearance if retalia- 
tions are to be avoided; nor should we forget that 
any Contact which we hold sufficient to warrant 
application of our law to a foreign transaction 
will logically be as strong a warrant for a foreign 
country to apply its law to an American transac- 
tion. 

* * * 


“2. Law of the Flag.—Perhaps the most ven- 
erable and universal rule of maritime law rele- 
vant to our problem is that which gives cardinal 
importance to the law of the flag. Each state un- 
der international law may determine for itself the 
conditions on which it will grant its nationality 


to a merchant ship, thereby accepting respon- 
sibility for it and acquiring authority over it, 
Nationality is evidenced to the world by the 
ship’s papers and its flag. * * * 

“This Court has said that the law of the flag 
supersedes the territorial principle, even for pur- 
poses of criminal jurisdiction of personnel of a 
merchant ship, because it ‘is deemed to be a part 
of the territory of that sovereignty [whose flag it 
flies], and not to lose that character when in 
navigable waters within the territorial limits of 
another sovereignty.’ On this principle, we con- 
cede a territorial government involved only con- 
current jurisdiction of offenses aboard our ships. 
United States v. F lores, 289 U.S. 137, 155-159, 
and cases cited. Some authorities reject, as a 
rather mischievous fiction, the doctrine that a 
ship is constructively a floating part of the flag 
state, but apply the law of the flag on the prag- 
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matic basis that there must be some law on ship- 
board, that it cannot change at every change of 
waters, and no experience shows a better rule 
than that of the state that owns her. 

“It is significant to us here that the weight 
given to the ensign overbears most otber connect- 
ing events in determining applicable law, * * * 
This * * * [is] buta repetition of settled Ameri- 
can doctrine.” 

(Emphasis added. 345 U. S. 571, 
at pp. 581-2, 584-6.) 


Since Lauritzen commands that “cardinal impor- 
tance” be given to the law of the flag, it is quite obviously 
not controlling that the vessels here are owned by an 
American corporation. That “cardinal importance” should 
be given to the law of the flag irrespective of ownership 
is exactly what the court held in McQuade v. Compania 
De Vapores San Antonio, S.A., 131 F. Supp. 365 (S.D.N p's 


1955), where a Greek seaman brought an action for wages, 
vacation pay, and repatriation against a Panamanian cor- 
poration whose ship flew the Honduran flag. Holding that 
Honduran law governed, the court stated: 


““k * *Seamen’s contracts are treated as matters 
of internal order or economy. * * * 


“* * *And the court [in Lauritzen] listed the 
factors which courts have taken into considera- 
tion in determining the applicable law. Among 
these were ‘Law of the Flag’ and ‘Allegiance of 
the Defendant Shipowner.’ In respect to the for- 
mer the court held that the weight given to the 
ensign overbears most other connecting events in 
determining applicable law. * * * This is in ac- 
cord with the view that where the domicile of the 
shipowner and the country of the flag differ it is 
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the latter that controls. II Wheaton, International 
Law, 6 ed., 694.” 
(Emphasis added. 131 F. Supp. 
365, at p. 366.) 


In the very recent United Fruit cases (Empresa Hon- 
durena de Vapores, S.A. v. McLeod, 300 F. 2d 222 (2d 
C.A., 1962), cert. granted, 370 U. S. 915 (1962), and 
Sociedad Nacional de Marineros de Honduras v. McCul- 
loch, 201 F. Supp. 82 (D.C.D.C., 1962), cert. granted, 370 
U.S. 915 (1962) ), both courts again held that ownership 
was not controlling. In very pertinent language, the court 
stated in the latter case at page 91: 

“* * *The fact that the corporation that owns 

the ship may be a subsidiary of an American cor- 

poration does not affect the result. * * *” 

In addition to the judicial recognition of the principle 
involved here, the United States as a “civilized” nation 
has in its foreign relations consistently followed this 
principle. 

In the recent case of Constitution of the Maritime 
Safety Committee of the Inter-Governmental Maritime 
Consultative Organization, I.C.J. Reports, p. 29 (1960), 
for example, the United States argued this principle be- 
fore the International Court of Justice. In a particularly 
apt statement, the International Court of Justice agreed 
with the position taken by the United States. 

“This reliance upon registered tonnage in giv- 

ing effect to different provisions of the Conven- 

tion and the comparison which has been made 

of the texts of Article 60 and 28 (a), persuade the 

Court to the view that it is unlikely that when 

the latter Article was drafted and incorporated 

into the Convention it was contemplated that any 

criterion other than registered tonnage should de- 
termine which were the largest ship-owning na- 
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tions. In particular it is unlikely that it was con- 
templated that the test should be the nationality 
of stock-holders and of others having beneficial 
interests in every merchant ship; facts which 
would be difficult to catalogue, to ascertain and 
to measure. To take into account the names and 
nationalities of the owners or shareholders of 
shipping companies would, to adopt the words of 
the representative of the United Kingdom during 
the debate which preceded the election, ‘intro- 
duce an unnecessarily complicated criterion.’ 
Such a method of evaluating the ship-owning 
rank of a country is neither practical nor certain. 
Moreover, it finds no basis in international prac- 
tice, the language of international jurisprudence, 
in maritime terminology, in international conven- 
tions dealing with safety at sea or in the practice 
followed by the Organization itself in carrying 
out the Convention. On the other hand, the cri- 
terion of registered tonnage is practical, certain 
and capable of easy application. 

“Moreover, the test of registered tonnage is 
that which is most consonant with international 
practice and with maritime usage.” 


(Emphasis added.) 


This principle has also been set forth in numerous 
treaties executed by this nation with other nations. More 
specifically, this principle is contained in treaties with 
both Honduras and Liberia. Articles 10 and 22, respec- 
tively (J.A.5a-6a), of the Treaty of Friendship, Commerce 
and Consular Rights with the Republic of Honduras, dated 
December 7, 1927, 45 Stat. 2618, provide: 


“Merchant vessels and other privately owned 
vessels under the flag of either of the High Con- 
tracting Parties, and carrying the papers re- 
quired by its national laws in proof of nationality 
shall, both within the territorial waters of the 
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other High Contracting Party and on the high 
seas, be deemed to be the vessels of the Party 
whose flag is flown. 


* * * 


“A consular officer shall have exclusive juris- 
diction over controversies arising out of the inter- 
nal order of private vessels of his country, and 
shall alone exercise jurisdiction in cases, wher- 
ever arising, between officers and crews, pertain- 
ing to the enforcement of discipline on board, 
provided the vessel and the persons charged with 
wrongdoing shall have entered a port within his 
consular district. Such an officer shall also have 
jurisdiction over issues concerning the adjust- 
ment of wages and the execution of contracts re- 
lating thereto provided the local laws so per- 
mit.’’!* 


Article 15 of the Treaty of Friendship, Commerce and 
Navigation with the Republic of Liberia, dated August 8, 
1938, 54 Stat. 1739, contains a provision for flag recogni- 
tion identical to that of Article 10 of the Honduran treaty. 
(J.A.5a.) Article 10 of the Consular Treaty with Liberia, 
dated October 7, 1938, 54 Stat. 1751, contains a provision 
similar to that of Article 22 of the Honduran treaty. (J.A. 
5a.) 

a 


“After quoting the above language, the court stated in Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. Supp. 
82, at p. 88 (D.C.D.C., 1962), cert. granted, 370 U. S. 915 
(1962) : 

“It may be emphasized that this treaty expressly re- 
served to the country under whose flag a ship sailed, 
jurisdiction over adjustment of seamen’s wages and con- 
tracts relating thereto.” 


Compare the court’s statement with the appellants’ assertion 
that “* * * the treaty itself recognizes that a vessel’s internal 
order does not encompass the element of wages or contracts 
relating thereto.” (Appellants’ Brief p. 20.) 
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“A consular officer shall have exclusive juris- 
diction over controversies arising out of the in- 
ternal order of private vessels of his country* * *, 
Such an officer shall also have jurisdiction over 
issues concerning the adjustment of wages and 
the execution of contracts relating thereto pro- 
vided, however, that such jurisdiction shall not 
exclude the jurisdiction conferred on local au- 
thorities under existing or future laws.” 


The Board’s assertion of jurisdiction here is an unwar- 
ranted flaunting of those treaties. 

Through the United Nations Conference, the United 
States has also supported adoption of Article V of the 
Geneva Convention on the High Seas, which provides: 


“1. Each State shall fix the conditions for the 
grant of its nationality to ships, for the registra- 
tion of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the State 
whose flag they are entitled to fly. There must 
exist a genuine link between the State and the 
ship; in particular, the State must effectively 
exercise its jurisdiction and control in adminis- 
trative, technical and social matters over ships 
flying its flag. 

“2. Each State shall issue to ships to which it 
has granted the right to fly its flag documents to 
that effect.” 


Subsequently, the Senate gave its advice and consent to 
ratification. The Senate was, of course, cognizant of the 
fact that some ships flying foreign flags were owned by 
American interests. In its report on the Geneva Conven- 
tion on the High Seas, the following is stated: 

“* * *[U]nder the Convention on the High Seas, 

it is for each State to determine how it shall exer- 

cise jurisdiction and control in administrative, 
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technical and social matters over ships flying its 
flag. The ‘genuine link’ requirement need not 
have any effect upon the Practice of registering 
American built or owned vessels in such coun- 
tries as Panama or Liberia. The existence of a 
‘genuine link’ between the State and the ship is 
not a condition of recognition of the nationality 
of a ship; that is, no State can claim the right to 
determine unilaterally that no genuine link ex- 
ists between a ship and the flag state * * *” 
(S.Rep., Executive Report No. 5, 
85th Cong., 2d Sess., Pp. 5 (1960).)* 


The Supreme Court, as well illustrated by Lauritzen 
v. Larsen, 345 U.S. O71, at p. 583 (1953), Benz v. Com- 
pania Naviera Hidalgo, 353 U. S. 138, at p. 147 (1957), 
Romero v. International Term. Co., 358 U. S. 354, at 
pp. 382-3 (1959), rehearing denied, 359 U. S. 962 (1959), 
has repeatedly warned that this nation’s policies should be 
carried out in a manner consistent with international law 
and in a manner which would avoid international retalia- 
tion by other nations. Such warnings, of course, apply in 
full force to the Board. In Southern S. S. Co. v. National 
Labor Relations Board, 316 U. S. 31 (1942), the Supreme 
Court stated at page 47: 


“* * *1T]he Board has not been commissioned to 
effectuate the policies of the Labor Relations Act 
so single-mindedly that it may wholly ignore 
other and equally important Congressional ob- 
jectives. Frequently the entire scope of Congres- 
sional purpose calls for careful accommodation of 
one statutory scheme to another, and it is not too 


“In Empresa Hondurena de Vapores, S. A. v. McLeod, 300 F. 
2d 222, at pp. 235-6 (2d C.A., 1962), cert. granted, 370 U. Ss. 
915 (1962), the court specifically pointed to the Geneva Con- 
vention as another reason for not applying the Act to foreign 
flag ships. 
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much to demand of an administrative body that it 
undertake this accommodation without excessive 
emphasis upon its immediate task.” 


These warnings are particularly appropriate at a time 
when this nation is exerting every influence to further 
international harmony and to avoid international retalia- 
tions for any cause. 

Not only does the Board’s assertion of jurisdiction 
here add fuel to the international fires of protests ignited 
by the Board’s previous actions in similar cases, the 
Board’s assertion of jurisdiction results in confusion con- 
founded by eliminating the only rational constant in re- 
solving problems created by seagoing vessels. If the United 
States can replace the law of the flag on the basis now 
urged by appellants, other nations can with equal im- 
punity replace the law of the flag by other unsatisfactory 
standards. The Bahamian Government, for example, 
could apply its laws to the internal economy of these ves- 
sels if it adopted the law of the origination of the pulp- 
wood. The possibilities are countless and the end result 
is chaos. By the same token, other nations, following the 
lead given to them by the Board, can just as properly—or 
perhaps improperly—assert jurisdiction over the internal 
economy of American flag ships manned by American 
crews. This nation’s public interest, including the interests 
of American seamen, demands restraint. 

In ordering an election among these foreign crews 
serving on these foreign vessels, the Board has thrown 
overboard national policy and international principles of 
law, including treaties based thereon. The resultant chaos, 
discord and retaliations, including the subjection of Ameri- 
can seamen serving aboard American flag ships to foreign 
labor laws, are not and cannot be by any standards in 
furtherance of the interests of this nation. 
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C. The Board’s action violates the Constitution of the 
United States. 


1. The Board’s action violates Article VI. 
Article VI of the Constitution provides in part: 


“This Constitution, and the Laws of the 
United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding.” 


Pertinent provisions of this country’s treaties with 
Honduras and Liberia (J.A.5a-6a), as well as the Geneva 
Convention on the High Seas, have previously been set 
forth. These treaties, as was previously shown, are based 
on the firmly established principle of international law 


that the law of the flag governs the internal economy of a 
vessel. 

Also as previously noted, the Department of State re- 
quested the Department of Justice to file an amicus brief 
in Board Case Nos. 12-CA-255, 15-CA-1454, 12-RC-415, 
2-RC-10379. The request of the Department of State, 
which was attached to that brief as Appendix A, states at 
pages 24 and 25: 


“The Department of State believes that a 
proper reading of these Treaties requires that 
vessels under the flag of Liberia and Honduras 
and carrying the papers required by the national 
laws of those countries in proof of nationality, be 
recognized by the United States Government or 
any agency thereof as having the nationality of 
those countries. Therefore, the Department con- 
siders that any action by the Board purporting 
to consider such vessels as United States flag ves- 
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sels, would be subject to a charge of violation of 
the above international agreements. 
x ok Ok 
“Even pending the coming into force of the 
Convention, however, this provision may be 
taken as declaratory of the universally accepted 
rule of international law that a ship has the na- 
tionality of the State whose flag it is entitled to 
fly. This rule of customary international law is of 
course applicable to Liberia, Panama and Hon- 
duras as well as all other nations,” 
The same treaties are involved here, and the Board’s as- 
sumption of jurisdiction here is again in direct conflict with 
these treaties. The Board’s action accordingly violates 
Article VI. 


2. The Board’s action violates Article I. 
Section 8 of Article I of the Constitution provides in 
part: 
“Section 8. The Congress shall have Power * * * 
* * * 


“To regulate Commerce with Foreign Nations * * *,” 


By ordering an election in the instant case, the Board has 
assumed power given exclusively to Congress. In other 
words, the Constitution, according to the Board, no longer 
means what it unequivocally states but rather it means 
what the Board says it means at any given moment of 
time. 

The Board, of course, is “* * * an agency of the Ex- 
ecutive branch of the Government * * *,” (Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. 
Supp. 82, at p. 84 (D.C.D.C., 1962), cert. granted, 370 
U.S. 915 (1962).) As such, the Board has no power to 
regulate the foreign commerce of this nation. The fact 


40 


that Congress has specifically withheld from the Board 
the authority now asserted by it underscores the mag- 
nitude of the Board’s invasion of Congress’ power. Accord- 
ingly, the Board does not have the power to regulate the 
internal economy of foreign flag vessels employing foreign 
crews, and its assertion of such power here by ordering an 
election violates Section 8 of Article I of the Constitution. 


3. The Board’s action violates the Fifth Amend- 
ment. 


The Fifth Amendment of the Constitution provides in 
part: 


“No person shall be * * * deprived of life, 
liberty, or property, without due process of law 
ook ook 7? 


It can no longer be questioned that a corporation’s rights 
in contracts are entitled to constitutional protection. 
(Trustees of Dartmouth College v. Woodward, 15-18 U.S. 
463 (1819).) 

In the instant case, the appellee and each crew mem- 
ber involved here have executed contracts providing for 
the applicability of either Honduran or Liberian law. (J.A. 
3a.) The Board’s action effectively replaces the laws of 
these countries with the law of this country. Accordingly, 
the Board’s action impairs the rights of the appellee, as 
well as the rights of the employees involved here, under 
each of said contracts and violates the Fifth Amendment of 
the Constitution. 
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CONCLUSION 


For the foregoing reasons, the order of the court 
below should be affirmed. 
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APPENDIX I 
These are the relevant treaty provisions: 


Consular Treaty with Liberia, dated October 7, 1938, 54 
Stat. 1751. 


(Article 10) 


666 * * 


“A consular officer shall have exclusive jurisdic- 
tion over controversies arising out of the internal 
order of private vessels of his country * * *, Such 
an officer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the execution of 
contracts relating thereto provided, however, that 
such jurisdiction shall not exclude the jurisdiction 
conferred on local authorities under existing or future 


laws. 
* ok RD 


Geneva Convention on the High Seas. 
(Article V) 


(ek 


“1. Each State shall fix the conditions for the 
grant of its nationality to ships, for the registration 
of ships in its territory, and for the right to fly its flag. 
Ships have the nationality of the State whose flag 
they are entitled to fly. There must exist a genuine 
link between the State and the ship; in particular, the 
State must effectively exercise its jurisdiction and 
control in administrative, technical and social matters 
over ships flying its flag. 

“2. Each State shall issue to ships to which it 
has granted the right to fly its flag documents to that 
effect. 

* * 69? 
Treaty of Friendship, Commerce and Consular Rights with 
the Republic of Honduras, dated December 7, 1927, 45 
Stat. 2618. 


Roe 
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“Merchant vessels and other privately owned 
vessels under the flag of either of the High Contract- 
ing Parties, and carrying the papers required by its 
national laws in proof of nationality shall, both within 
the territorial waters of the other High Contracting 
Party and on the high seas, be deemed to be the vessels 
of the Party whose flag is flown. 

a ee 


“A consular officer shall have exclusive jurisdic- 
tion over controversies arising out of the internal 
order of private vessels of his country, and shall alone 
exercise jurisdiction in cases, wherever arising, be- 
tween officers and crews, pertaining to the enforce- 
ment of discipline on board, provided the vessel and 
the persons charged with wrongdoing shall have en- 
tered a port within his consular district. Such an 
officer shall also have jurisdiction over issues concern- 
ing the adjustment of wages and the execution of 
contracts relating thereto provided the local laws so 


permit. 
* * 8)? 


Treaty of Friendship, Commerce and Navigation with the 
Republic of Liberia, dated August 8, 1938, 54 Stat. 1739. 
(Article 15) 


66 * * 


“Merchant vessels and other privately owned 
vessels under the flag of either of the High Contract- 
ing Parties, and carrying the papers required by its 
national laws in proof of nationality shall, both within 
the territorial waters of the other High Contracting 
Party and on the high seas, be deemed to be the vessels 


of the Party whose flag is flown. 
* * *"»? 
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Frank W. McCuriocn, CHamman, Pamir Ray 
Ropeers, Boyp Stewart Leepom, JoHN H. Fannine, 
AND GERALD A. Brown, MEMBERS OF THE NaTIONAL 
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Owens-ILLinois Guass CoMPANY, APPELLEE 


ON APPEAL FROM AN ORDER OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This case is before the Court upon an appeal from 
an order of the United States District Court for the 
District of Columbia (J.A. 25a-30a) * granting appel- 
lee’s motion for a preliminary injunction and denying 
appellants’ motion to dismiss the complaint. The com- 
plaint sought injunctive relief against the Board’s 
direction of a representation election pursuant to 
Section 9 of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. 151 
et seq.), hereafter referred to as the Act. The juris- 
diction of this Court is invoked under 28 U.S.C, 1291. 
“36s A” references are to pages of the Joint Appendix, which 
is set forth at the end of this brief. 

(1) 


2 
STATEMENT OF THE CASE 


The undisputed relevant facts, as alleged in the 
complaint and attached exhibits, may be summarized 
as follows: 

On March 19, 1962, the Board issued a Decision 
and Direction of Election (12-RC-1293) directing 
that a representation election be conducted among the 
unlicensed seamen employed on the tugboats Linden 
and Parris Island and the barges Pulpwood No. 1 and 
Pulpwood No. 2, all of which are owned and operated 
by appellee Owens-Illinois Glass Company. The 
Board found that the vessels involved were registered 
under and flew the flag of Liberia, except for the 
Parris Island, which was of Honduran registry and 
flag, and that they were manned by foreign nationals. 
It found that the vessels were engaged solely in trans- 
porting pulpwood, cut in the Bahamas by a wholly- 
owned subsidiary of appellee, from the Bahamas to 
Jacksonville, Florida, for use in appellee’s opera- 
tions.* It found that the tug Linden makes approxi- 
mately seven trips per month to J: acksonville, towing 
Pulpwood No. 1 half the time and Pulpwood No. 2 
the other half; and that the Parris Island, a shallow- 
draft tug, comes to Jacksonville once a year for dry- 
docking and spends the remainder of the time towing 
the barges from Snake Cay to Mantanilla Shoals in 
the Bahamas, where it turns them over to the Linden. 
The Board further found that the vessels were pro- 
visioned and drydocked in the United States and that 

*A single individual manages both appellee’s Marine Depart- 
ment and the foreign subsidiary, Owens-Illinois Glass Company 


of the Bahamas, Ltd., from a single office in Jacksonville (J.A. 
10a). 
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their combined operations resulted in the transporta- 
tion to the United States of approximately $3 million 
worth of pulpwood each year (J.A. 10a-1la). Apply- 
ing the principles laid down in its earlier decision in 
West India Fruit & Steamship Co., 130 NLRB 343, the 
Board concluded that the maritime operations in- 
volved ‘‘possess these substantial United States con- 
tacts which bring them, despite their foreign aspects, 
within the jurisdictional coverage of the Act’ (J.A. 
lla-12a). Accordingly, it directed an election to deter- 
mine whether the seamen involved desired to be repre- 
sented for collective bargaining purposes by Local 333 
of the United Marine Division, National Maritime 
Union. 

On March 30, 1962, appellee filed suit in the Dis- 
trict Court for the District of Columbia to enjoin the 
scheduled election. The complaint alleged that the 
Board had exceeded its authority under the Act, and 
had violated the Constitution and treaties of this na- 
tion with Liberia and Honduras (J.A. la-8a). The 
Board moved to dismiss the suit, on the grounds that 
the District Court lacked jurisdiction over an employ- 
er’s suit to enjoin a representation election, that the 
request for relief was premature, and that, in any 
event, the Board’s action was proper (J.A. 24a). On 
April 13, 1962, the District Court, after hearing, de- 
nied the Board’s motion to dismiss and granted a pre- 
liminary injunction (J.A. 25a-30a). The Court held 

*In West India, the Board held that the question of whether 
it has jurisdiction over foreign flag vessels operating in the 
commerce of the United States is to be determined by the ex- 
tent of the contacts which the particular vessels have with. the 
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that it had jurisdiction of the suit, and that, in direct- 
ing the election, the Board had ‘‘acted in excess of the 
statutory authority conferred upon it by the Labor- 
Management Relations Act of 1947, as amended’’ 
(J.A. 28a-29a). 
STATUTORY PROVISIONS 
The relevant statutory provisions are set forth in 
Appendix A, infra, pp. 26-29. 
STATEMENT OF POINTS 


1. The District Court erred in holding that it had 
jurisdiction to review the Board’s direction of elec- 
tion, appellee having an adequate and exclusive statu- 
tory review procedure under Section 10 (e) and (f) 
of the National Labor Relations Act. 

2. The District Court erred in holding that the 
Board exceeded its statutory authority in directing an 


election in the instant case. 
SUMMARY OF ARGUMENT 

1. The District Court erred in holding that it had 
jurisdiction to review the Board’s representation de- 
termination in this case. This Court has consistently 
held that employers, such as appellee, have an ade- 
quate statutory procedure for obtaining review of 
Board representation determinations, and that this 
procedure may not be circumvented by resort to the 
district courts. 

2. Even if, contrary to the foregoing, appellee’s 
statutory review procedure were inadequate, it could 
not obtain district court review in the absence of a 
showing that the Board has plainly exceeded its au- 
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thority under the Act or has abridged constitutional 
rights. No such showing can be made in this case. 

(a) The Act, by its terms, applies to any vessel en- 
gaged in commerce between the United States and a 
foreign country. The Board, however, in accord with 
accepted principles of international and maritime law, 
has asserted jurisdiction only over those vessels having 
substantial United States contacts. Such an asser- 
tion of jurisdiction is wholly consistent with relevant 
Supreme Court decisions in this area and with the 
recent Second Circuit decision in UcLeod v. Empresa 
Hondurena de Vapores, 300 F. 2d 222, cert. granted 
370 U.S. 915. 

(b) The vessels involved in the instant proceeding 
are owned and operated by an American corporation, 
are engaged solely in transporting pulpwood to that 
company from a wholly-owned Bahamian subsidiary, 
touch at no ports other than those of the Bahamas 
and the United States, and bring to this country over 
$3 million worth of pulpwood annually. Their sole 
contact with the nations whose flags they fly is that 
the crewmen have signed the shipping articles of 
those countries. They thus have such substantial 
United States contacts and minimal contacts with the 
flag country as to bring them within the Jurisdictional 
ambit of the Act. 

(c) Application of the Act to the vessels neither 
impairs United States treaty obligations nor violates 
the Constitution. The treaties on which appellee re- 
lies simply reaffirm the “internal order” doctrine and 
provide that a vessel’s nationality shall be evidenced 
by its flag. The former doctrine is inapplicable to the 
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situation here presented. Furthermore, the Board’s 
assertion of jurisdiction over a foreign flag vessel 
does not deny that vessel’s nationality, but merely de- 
cides that, in view of the vessel’s substantial contacts 
with the United States, it should be subject to the 
labor laws of this nation. But, even if the Board’s 
action did contravene United States treaty obliga- 
tions, this would not be violative of the Constitution, 
which nowhere prohibits Congress from legislating in 
violation of a treaty nor from directing its delegate to 
take action inconsistent therewith. 

3. The Board’s Direction of Election did not im- 
pose such injury as would warrant equitable relief. 
Appellee is under no legal obligation flowing from 
that action unless and until the petitioning union 
wins the election, is certified by the Board, and 
obtains a Board order, reviewable in the court of 


appeals, directing appellee to bargain with it. Ac- 
cordingly, the federal courts have declined to grant 
equitable relief at this stage of Board representation 
proceedings. 


ARGUMENT 
I. Introduction 


The question of whether the National Labor Rela- 
tions Act may be applied to vessels owned or con- 
trolled by an American company, but flying the flag of 
a foreign nation, is presently before the Supreme 
Court in two cases. McLeod v. Empresa Hondurena 
de Vapores, 300 F. 2d 222 (C.A. 2), cert. granted 370 
U.S. 915; McCulloch v. Sociedad Nacional de Marine- 
ros de Honduras, 201 F. Supp. 82 (D.D.C.), cert. 
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granted 370 U.S. 915.‘ This is also the same basic 
issue presented by Incres Steamship Company, Ltd. 
v. International Maritime Workers Union, 10 N.Y. 
2d 218, 176 N.E. 2d 719, 219 N.Y.S. 2d 21, cert. granted 
368 U.S. 924. = 

For the following reasons, however, we do not be- 
lieve that the ultimate disposition of those cases will 
necessarily control the result in this case: (1) the 
issue of Board power may not be reached here for 
there is a threshold question of district court juris- 
diction, since the suit was brought by an employer 
who has a means under Section 10 (e) and (f) of the 
Act of obtaining review of the Board’s direction of 
election in the court of appeals;* and (2) even if the 
Supreme Court were to find the Act inapplicable in 
the cases before it, it would not follow that the same 
conclusion would hold true here, for the factors war- 
ranting an exercise of Board jurisdiction in the in- 
stant case are stronger than those in the other cases. 
We shall discuss each of these points below. 

* These two cases both involve the Board’s Decision and Di- 
rection of Election in United Fruit Co., 134 NLRB No, 25. 
McLeod v. Empresa Hondurena de Vapores, supra (hereafter 
“Empresa”) was the employer’s suit to enjoin the election; Me- 
Culloch v. Sociedad Nacional de Marineros de Honduras, supra 
(hereafter “Sociedad”) was the incumbent union’s suit seek- 
ing the same relief. 

’ Empresa also involves an employer suit. The Board, how- 
ever, has not raised the issue of district court jurisdiction be- 
fore the Supreme Court in that case, for the issue on the 
merits—the application of the Act to the vessels involved 
therein—is in any event reached in Sociedad, the companion 
case brought by a union. It is thus unlikely that the Supreme 
Court will consider the district court jurisdiction issue which 
may be dispositive of this case. 
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IL. The District court was without jurisdiction of the subject 
matter because appellee has an adequate and exclusive 
statutory review procedure 
The law is well settled in this Circuit that a federal 

district court lacks jurisdiction to entertain an em- 

ployer’s suit to review and set aside a Board decision 
in a representation proceeding. Atlas Life Insurance 

Co. v. Leedom, 109 U.S. App. D.C. 97, 284 F. 24 231; 

General Cable Corp. v. Leedom, 107 U.S. App. D.C. 

357, 359, 278 F. 2d 237; Norris v. N.L.R.B., 85 U.S. 

App. D.C. 106, 177 F. 2d 26; Connecticut Light & 

Power Co. v. Leedom, 174 F. Supp. 171 (D.D.C). Cf. 

Myers v. Bethlehem, 303 U.S. 41; A.F.L. v. N.L.B.B., 

308 U.S. 401. The basis for this rule is that Congress, 

both in 1935 and 1947, rejected proposals for direct re- 

view of representation determinations because it be- 
lieved that the opportunity for such review would result 
in excessive delay in representation cases, thereby frus- 
trating the statute’s basic policy of promoting col- 
lective bargaining. Thus, when it passed the Wagner 

Act, Congress rejected a proposal for direct review 

of representation determinations,’ and, in 1947, when 

the Taft-Hartley amendments to the Act were passed, 
the Senate-House Conference rejected an amendment 
passed by the House which would have provided for 
direct review of representation determinations. As 
explained by Senator Taft, ‘‘The House yielded to 
the view of the Senate conferees that such provisions 
would permit dilatory tactics in representation pro- 

*S. Rep. 573, 74th Cong., Ist Sess., pp. 5-6; H. Rep. No. 
1147, 74th Cong., 1st Sess., p. 7. See also Madden v. Brother- 


hood, 147 F. 2d 439, 443-444 (C.A. 4); Hearings on S. 1000, 
Sen. Labor Comm., 76th Cong., 1st Sess., pp 460-463. 


9 


ceedings.” 93 Cong. Rec. 6444; 2 Leg. Hist. LMRA, 
p. 1542. See also H. Conf. Rep. 510, 80th Cong., 1st 
Sess., pp. 56-57, 1 Leg. Hist. LMRA, pp. 560-561. 93 
Cong. Rec. 6602, 2 Leg Hist., LMRA, p. 1342." No 
proposals respecting this matter were advanced or 
considered in connection with the 1959 amendments to 
the Act. 

The provisions of the Act, however, expressly af- 
ford employers, like appellee in the instant case, a 
statutory procedure for obtaining review of Board 
representation determinations in the courts of ap- 
peals. Section 9(d) provides that, when a represen- 
tation determination forms the basis of a Board un- 
fair labor practice order and that order is before a 
court of appeals for review under Section 10 (e) or 
(f£) of the Aet, the record in the representation case 
shall be filed in the court of appeals and the represen- 
tation determination may be reviewed at that time. 
As this Court pointed out in General Cable (107 U.S. 
App. D.C. at 359, 278 F. 2d at 239): 

By refusing to bargain with any newly elected 
representatives of its employees, the Company 
will incur a section 8 unfair labor practice 
charge, against which it may assert the illegal- 
ity of the election as a defense. Judicial re- 
view of any adverse decision in such proceed- 
ings is authorized by section 10(f) or section 
10(e). 


7A more extended discussion of the relevant legislative his- 
tory may be found in the following cases: Leedom v. Kyne, 
358 U.S. 185, 191-195; AF. of L. v. N.LRB., 308 U.S. 401, 
405-411; Fitzgerald v. Douds, 167 F. 2d 714 (C.A. 2); McLeod 
v. Local 476, 288 F. 2d 198, 200 (C.A. 2); Madden v. Brother- 
hood, 147 F. 2d 439, 443-444 (C.A. 4). 
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Thus, appellee could let the election proceed, and, 
if Local 333 were to receive a majority of the votes 
cast and to be certified as the employees’ representa- 
tive, it could refuse to bargain on the ground that 
the underlying election was beyond the Board’s. 
power. Were appellee then ordered to bargain with 
the Union, it could obtain review of the Board’s bar- 
gaining order and the election on which it was based 
in the Court of Appeals under Section 10 (e) or (£) 
of the Act.’ And, until appellee had completed this 
procedure, no enforceable obligation based on the elec-. 
tion could be imposed against it. 

Because the statutory procedure affords appellee an 
adequate means for obtaining judicial review, there is 
no reason to infer a legislative intent to leave open 
any alternative avenue for challenging the Board’s 
action. On the contrary, there is every reason to 
view appellee’s action in the District Court as exactly 
the type of proceeding which Congress sought to bar 
when it rejected proposals which would have provided 
for direct review of representation determinations. 
For if review were permitted at this stage, “Delay 
would be piled upon delay, during which time collec- 
tive bargaining would be suspended pending determi- 
nation of the status of the bargaining agent * * * 
[with resulting] industrial strife.’ H.R. Rep. No. 
285, 80th Cong., Ist Sess., p. 94, 1 Leg. Hist., LMRA, 
p. 385. 

* See, e.g., Atlas Life Insurance Co. v. N.L.RB. 287 F. 2a 572 
(C.A. 10) in which the employer obtained, by this means, the 
judicial review of a Board representation determination denied 
it in the District Court by virtue of this Court’s decision im 


Atlas Life Insurance Co. v. Leedom, 109 U.S. App. D.C. 97, 
283 F. 2d 231. 
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We recognize that this analysis is contrary to the 
recent decision of the Second Circuit in Empresa. 
That case involved a suit by the employer to enjoin 
the same election which the Honduran union sought 
to, and did, enjoin in Sociedad, supra. The Second 
Circuit held that the District Court had jurisdiction, 
even though the suit was brought by the employer. It 
rested its holding on two grounds, both of which, we 
submit, are erroneous. First, the Second Circuit mis- 
interpreted the decision of the Supreme Court in Lee- 
dom v. Kyne, 358 U.S. 184, a decision which turned 
on the fact that the statutory review procedure was 
not, as a practical matter, available to the plaintiff 
there.’ The Second Circuit’s view that this fact was 


° Kyne involved a suit by a labor organization in the District 
Court to set aside a Board certification on the ground that the 
Board lumped professional and non-professional employees in 
the same bargaining unit without first giving the former a right 
to self-determination, as provided by Section 9(b)(1) of the 
Act. In sustaining District Court jurisdiction, both the Court 
of Appeals and the Supreme Court emphasized that the Board 
had violated a clear statutory mandate and that no other ade- 
quate procedure was available for vindication of the right in- 
volved. Thus, it was pointed out by the Court of Appeals that, 
“Here review by way of §10 is too remote and conjectural to 
be viewed as providing an adequate remedy.” (101 U.S. App. 
D.C. at 400, 249 F, 2d at 492.) Similarly, the Supreme Court, 
affirming the Court of Appeals, based its decision upon cases in 
which, as the Court noted, “but for the general jurisdiction of the 
Federal courts, there would be no remedy to enforce the statutory 
commands which Congress has written * * *” (358 U.S. 190, 
emphasis added). Moreover, the Court stated (ébid.): “Here 
* * * ‘absence of jurisdiction of the Federal courts’ would mean 
‘a sacrifice or obliteration of a right which Congress’ has given 
professional employees, for there is no other means within their 
control (American Federation of Labor v. N.L.R.B., supra) to 
protect and enforce that right * * *,” 
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not crucial in Kyne is contrary to that of this Circuit, 
which, since Kyne, has consistently held that it is inap- 
plicable to suits by employers seeking district court 
review of Board representation determinations, for 
such employers, contrary to the plaintiff union in Kyne, 
do have an available and adequate statutory review 
procedure. Atlas Life Insurance v. Leedom, supra; 
General Cable Corp. v. Leedom, supra; *® see also Con- 
necticut Light & Power Co. v. Leedom, supra. 
Second, the Second Circuit, in Empresa, empha- 
sized that the plaintiff claimed that the Board’s action 
constituted a violation of United States treaty obliga- 
tions. Thus, said the Court, “If action ordered by the 
Board would trench on the jurisdiction of a foreign 
government contrary to the will of Congress, the best 
time to stop it is before the offense occurs, not some- 
where along the line” (300 F. 2d at 229). But, the 
mere holding of an election does not ‘‘trench on the 
jurisdiction of a foreign government,’’ for it is not 
until the petitioning union wins and the employer is 
ordered by a Court of Appeals to recognize and bar- 
gain with that union that the employer is subjected 
to legally enforceable duties under the National Labor 
Relations Act. Moreover, the mere claim of treaty 
violation would not warrant relieving the employer of 
General Cable is particularly illuminating, for that in- 
volved not only a suit by the employer but also by the union. 
This Court summarily dismissed the employer suit on the ground 
that the section 10 (c) and (f£) procedure was available; the 
suit by the union was dismissed, however, only after the Court 


determined that no substantial constitutional or statutory ques- 
tion was presented (see infra, pp. 14-15). 
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its obligation to follow the statutory review procedure 
set out in the Act. It has repeatedly been held that 
this procedure is the only one available to an em- 
ployer, even where he claims that the Board’s action 
violated the Constitution (see, eg., General Cable 
Corp. v. Leedom, supra; Volney Felt Mills v. LeBus, 
196 F. 2d 497 (C.A. 5)); such a claim would appear 
to be as serious as the claim that the Board is impair- 
ing a treaty obligation. 

Since appellee thus has an adequate statutory pro- 
cedure for obtaining review of the Board action com- 
plained of, the instant suit must be dismissed for lack 
of jurisdiction over the subject matter.” 


“Neither Farmer v. United Electrical, Radio & Machine 
Workers, 93 App. D.C. 178, 211 F. 2d 36 (C.A.D.C.), cert. 
den., 347 U.S. 943, nor Deering-Milliken, Inc., v. Johnston, 
295 F. 2d 856 (C.A. 4), both of which were relied on by appel- 
lee in the court below, are inconsistent with this conclusion. In 
United Electrical Workers, it was plain that, in the absence 
of the equitable jurisdiction of the district court, the plaintiff 
union would have been wholly unable to obtain judicial review 
of the Board’s allegedly unlawful action. No such assertion 
can be made here, appellee having available to it the judicial 
review procedures of Sections 10 (e) and (f) of the Act. 

In Deering-Milliken, although there was a statutory review 
procedure available, it was, on the facts of that case, regarded 
by the court as inadequate. Thus, the gravamen of the em- 
ployer’s complaint there was that the Board’s order setting a 
third hearing in an unfair labor practice case constituted a 
violation of its obligation under Section 6(2) of the Admin- 
istrative Procedure Act, 5 U.S.C. 1005(a), to “proceed with 
reasonable dispatch to conclude any matter presented to it.” 
The court pointed out that “There can be no review under 
section 10(f) of the National Labor Relations Act until the 
delay of which the plaintiff complains shall have come to a 
final end by reason of the Board’s own volition. * * * En- 
forcement of the right to have the proceeding brought to a cons 
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III. In any event, the Board has not exceeded its statutory 
authority or violated constitutional or treaty rights 


Even if, contrary to the foregoing, appellee were 
able to maintain a district court suit to review the 
Board action in this case, it cannot do so unless it 
establishes that the Board has plainly exceeded its 
authority under the Act or has abridged constitu- 
tional rights. See Leedom v. I.B.E.W.,107 U.S. App. 
D.C. 357, 278 F. 2d 237; International Association of 
Tool Craftsmen v. Leedom, 107 U.S. App. D.C. 268, 
276 I. 2d 514, cert. denied, 364 U.S. 815; Leedom v. 
Norwich Printing Specialties, Local 494, 107 U.S. 
App. D.C. 170, 275 F. 2d 628, cert. denied, 362 
U.S. 969; National Biscuit Division v. Leedom, 105 
U.S. Appl. D.C. 117, 265 F. 2d 101, cert. denied, 
359 U.S. 1011; Milk and Ice Cream Drivers v. McCul- 
loch (C.A.D.C.), No. 16995, May 31, 1962. Accord: 
Local 1545, Carpenters v. Vincent, 286 F. 2d 127 (C.A. 
2); McLeod v. Local 476, United Brotherhood of In- 
clusion with reasonable dispatch requires the availability of a 
remedy at a time when the court’s order can bear upon the 
delay and bring it to a conclusion * * *” 995 F. 2d at 864. In 
the instant case, however, the only right which appellee asserts 
is the right to be free of the obligations imposed by the Na- 
tional Labor Relations Act. That right, it is well settled, is 
adequately protected through the statutory review procedure, 
which requires the Board to invoke the jurisdiction of the court 
of appeals as a prerequisite to imposing on a recalcitrant em- 
ployer the obligations of the Act. Myers v. Bethlehem, supra. 
indeed, as was pointed out in Deering-Milliken, 295 F. 2d at 862, 
“The jurisdiction of the Federal courts, of course, is not abso- 
lute. It exists only for the protection of those statutory rights 
which Congress intended to be judicially enforceable, and for 
which there is no other adequate administrative or judicial 
remedy”. [Emphasis supplied.] 
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dustrial Workers, 288 F. 24 198 (C.A.2). Cf. Leedom 
v. Kyne, 101 U.S. App. D.C. 398, 249 F. 2d 490, af- 
firmed, 358 U.S. 184; Fay v. Douds, 172 F. 2d 720 
(C.A. 2). No such showing can be made here. 


A. The National Labor Relations Act may properly be construed as apply- 
ing to vessels flying the flags of other nations, where they have sub- 
stantial points of contact with the United States 


Section 9(c) of the Act provides that the Board 
shall order a representation election where it has rea- 
son to believe “that a question of representation af- 
fecting commerce exists.”” Section 2(6) defines com- 
merce as “‘trade, traffic, commerce, transportation, or 
communication * * * between any foreign country 
and any State * * *.”’ Section 2(7) defines “affect- 
ing commerce”’ as “in commerce, or burdening or ob- 
structing commerce or having led or tending to lead 
to a labor dispute burdening or obstructing commerce 
or the free flow of commerce.’’ The vessels here sat- 
isfy these requirements; they are engaged in com- 
merce between the Bahamas and the United States, 
and a labor dispute involving them would tend to dis- 
rupt this commerce and, in all probability, other 
American commerce as well. However, this does not 
end the matter, for a statute with the broad reach of 
the Act must be construed in accordance with prin- 
ciples of maritime and international law. Under 
these principles, the question of whether such a do- 
mestic statute may be applied to a foreign flag vessel 
turns on whether the latter’s contacts with the United 
States are substantial enough to outweigh those of 
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the flag country. See Lauritzen v. Larsen, 345 U.S. 
571." 

The Board has followed this principle in applying 
the NLRA to foreign flag vessels. Accepting the 
premise that a vessel bears the nationality of the flag 
it flies, the Board has gone on to ascertain whether the 
foreign vessel has substantial contacts with the United 
States. If it finds that it does, and that the foreign 
contacts are relatively insubstantial, the Board has 
concluded that the operations of the vessel affect com- 
merce within the meaning of the Act notwithstanding 
its foreign nationality and has applied the procedures 
of the Act to the vessel; if it finds otherwise, the Board 
has held the Act to be inapplicable. In determining 
whether there are sufficient points of contact with 
the United States, the Board has considered such fac- 
tors as: (1) the extent to which the vessel is engaged 


in the foreign commerce of the United States and reg- 
ularly calls at American ports; (2) whether the vessel 


* The Court there held that the Jones Act (46 U.S.C. 688)— 
which gives a right of action for damages in the federal courts 
to “any seaman who shall suffer personal injury in the course 
of his employment”—was not applicable to a suit brought by a 
Danish seaman who was hired in the United States and who 
suffered an injury aboard a Danish flag ship while it was in 
Cuban waters. In arriving at this conclusion, the Court noted 
that the Danish nationality of the ship was not dispositive of 
the question of the applicability of the Jones Act; that it was 
necessary to value the “points of contact between the trans- 
action and the states or governments whose competing laws are 
involved” (345 U.S. at 572). The Court found that, on the 
facts of Lauritzen, the contacts with the United States were 
insufficient to override the law of Denmark, which allowed the 
injured seaman a lesser measure of recovery than the Jones 
Act. But cf. Bartholomew v. Universe Tankship, Ine., 263 F, 2a 
437 (C.A. 2), cert. den., 359 U.S. 1000. 
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is owned and controlled by American interests; (3) 
whether the vessel undergoes repairs and obtains fuel 
and provisions in American ports; and (4) the extent 
of the vessel’s visits and other contacts with foreign 
nations, including the flag country. See West India 
Fruit and Steamship Co., 130 NLRB 343; Peninsular 
and Occidental Steamship Co., 1832 NLRB 10; Eastern 
Shipping Corp., 132 NLRB 930; Hamilton Bros., 133 
NLRB No. 85; United Fruit Co., 134 NLRB No. 25; 
Dailzell Towing Co., 137 NLRB No. 48. 

The Board’s approach to the foreign flag ship prob- 
lem, we submit is consistent with that of the Second 
Cireuit in Empresa. Although the court there con- 
cluded that, on the facts of that case (which differ 
from those here, see infra, pp. 18-19), the contacts 
with the flag country were substantial enough to pre- 
clude the exercise of Board jurisdiction, it neverthe- 
less accepted the principle that the application of the 
Act to foreign flag vessels engaged in commerce with 
the United States is to be determined by weighing the 
vessel’s contacts with the United States against those 
of the flag country. In so doing, it rejected the con- 
trary principle, applied by the District Court in the 
companion Sociedad case, i.e., that the Act has no 
application whatever to vessels flying the flag of an- 
other nation. 

Nor is a different conclusion required by Benz v. 
Compania Naviera Hidalgo, 353 U.S. 138. Although 
the Supreme Court held that the Act did not apply 
to the foreign flag vessel there involved, we do not, 
nor did the Second Circuit in Empresa, read Benz 
as standing for the broad proposition that all foreign 
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flag vessels are outside the Act. Rather, since the 
only contact which the vessel in Benz had with the 
United States was that it was “temporarily” in Amer- 
ican waters (see 353 U.S. at 142), Benz should be 
interpreted as holding merely that the Act is inappli- 
cable to a vessel with such insubstantial American 
contacts. 

B. The vessels here possess substantial contacts with the United States 


and minimal contacts with the flag country; application of the Act to 
the vessels was thus proper 


Weighing the contacts of the vessels here against 
their contacts with the flag country, the former pre- 
dominate. Accordingly, under the principles set 
forth above, the Act may properly be applied to those 
vessels. 

Thus, the vessels are owned and operated by an 
American company. They are engaged solely in trans- 
porting pulpwood to that company from a wholly- 
owned Bahamian subsidiary, touch at no ports other 
than those of the Bahamas and the United States, are 
provisioned and drydocked in the United States, and 
bring to this country over $3 million worth of pulpwood 
annually. The only contact which the vessels have with 
the countries whose flags they fly is that the crewmen 
have signed the shipping articles of those countries. In 
contrast to Empresa, there is no showing that the crew- 
men are citizens of the flag countries, that the vessels 
ever visit the flag countries, that the owner is a citizen 
of the flag countries, that a labor union of either of 
those countries represents the crewmen, or that the ves- 
sels are engaged in the foreign commerce of their flag 
countries. Thus, whatever the proper disposition of 
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Empresa,” it is plain here, as the Board found, that 
“‘[the] vessels [are] owned and operated by a domestic 
United States shipowner and [they] ply regularly be- 
tween a foreign nation and a State of the United 
States. Consequently, such maritime operations pos- 
ses those substantial United States contacts which 
bring them, despite their foreign aspects within the 
jurisdictional coverage of the Act’’ (J.A. 1la~12a). 
In sum, we submit that on these facts the Board did 
not exceed its statutory authority in applying the 
National Labor Relations Act to appellee’s vessels. 


C. Application of the Act would neither impair United States treaty obli- 
gations nor violate the Constitution 


Contrary to appellee’s contention, application of the 
NLRA to the vessels here in no way impairs the 
obligations contained in the 1927 Treaty of Friend- 
ship, Commerce, and Consular Rights between the 
United States and Honduras (45 Stat. 2618) or the 
1938 Treaty of Friendship, Commerce and Naviga- 
tion between this country and Liberia (54 Stat. 
1739). Article 22 of the treaty with Honduras pro- 
vides in part as follows (J.A. 6a): 


A consular officer shall have exclusive juris- 
diction over controversies arising out of the in- 


*It may be noted that the Second Circuit in Empresa, ex- 
pressly limited its holding to the facts there presented, stating 
(300 F. 2d at 237): “(3) In order to avoid any possible mis- 
understanding in this controversial area, we emphasize that we 
are deciding only the case before us; what the result should 
be when the contacts of the country of the flag are weaker 
relative to those of the United States, we do not say.” [Em- 
phasis supplied.] 
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ternal order of private vessels of ‘his country, 
and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered a 
port within his consular district. Such an offi- 
cer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the 
execution of contracts relating thereto provided 

the local laws so permit." 
But, the so-called “‘internal order” doctrine, which 
this treaty provision merely reaffirms, would have no 
application to the situation here. Thus, the historical 
statement of the doctrine is that “all matters of dis- 
cipline and all things done on board which affected 
only the vessel or those belonging to her, and did not 
involve the peace or dignity of the country or the 
tranquility of the port should be left [to the authori- 
ties of the flag nation]. Wildenhus’s Case, 120 U.S. 
1, 12 (emphasis added). See also, U.S. v. Flores, 289 
US. 187, 158; Lauritzen v. Larsen, 345 U.S. 571, 585~ 
586. A labor dispute involving a foreign flag ship 
having substantial contacts with the United States 
extends well beyond the internal economy of the ves- 
sel. It would tend to obstruct the flow of commerce 
* Article 10 of the treaty with Liberia is, in all material re- 
the same as Article 22 of the treaty with Honduras. 
The only difference between the two is that the proviso with 
respect to the application of local law in the last sentence of 
the latter is worded slightly differently in the former. It pro- 
vides that the jurisdiction of the consular officer with respect 
to the adjustment of wages and the execution of contracts “shall 


not exclude the jurisdiction conferred on local authorities under 
existing or future laws” (J.A. 5a). 
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into the United States, thereby disrupting “‘the peace 
*** of the country [and] the tranquility of the 
port.” See West India Fruit and Steamship Co., 130 
NLRB 343, 358-359. And, it would also be a matter 
of vital concern to American seamen working on 
American ships. See Marine Cooks & Stewards v. 
Panama Steamship Company, 362 U.S. 365, 371. 

Moreover, it should be noted that the treaty provi- 
sion, although vesting the Consul with exclusive juris- 
diction over matters arising out of the internal order 
and matters pertaining to discipline, eliminates the 
“exclusive’’ factor and provides, in effect, for con- 
current jurisdiction in matters pertaining to wages 
and the execution of contracts. Thus the treaty itself 
recognizes that a vessel’s internal order does not en- 
compass the element of wages or contracts relating 
thereto. 

Article 10 of the treaty with Honduras and Article 
15 of the treaty with Liberia both provide as follows 
(J.A. 5a): 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties and carrying the papers 
required by its national laws in proof of na- 
tionality shall, both within the territorial waters 
of the other High Contracting Party and on 
the high seas, be deemed to be the vessels of 
the Party whose flag is flown. 

This treaty provision states no more than that the 
Honduran or Liberian flag flown by the vessels in- 
volved. here and their possession of Honduran or 
Liberian registration papers are absolute proof of 
their Honduran or Liberian nationality. But, as 
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already pointed out, the Board, in asserting jurisdic- 
tion over a foreign flag ship, does not deny the vessel’s 
foreign nationality but merely decides that, in view 
of the vessel’s substantial contacts with the United 
States, it should be subjected to the labor laws of 
this nation.” For, as the Board stated in West India 
Fruit & Steamship Co., 130 NLRB 348, 359: “There 
is nothing inconsistent between our recognizing the 
foreign nationality of a foreign flag vessel, and the 
application of the Act in those situations where the 
foreign state in effect permits its vessels to be op- 
erated as an integral part of an essentially domestic 
enterprise engaged in a continuing and immediate 
manner in both the foreign and domestic commerce of 
this nation.’’ * 

In short, then, the Board’s assertion of jurisdiction 
here does not contravene the treaties relied on by ap- 


pellee. But, even if it did, this would not present a 
substantial constitutional question, such as would con- 
fer a reviewing jurisdiction on the District Court. 
For, as pointed out by Judge Friendly in Empresa, 
300 F. 2d at 228, the Constitution neither prohibits 
Congress from legislating in violation of a treaty nor 
from directing its delegate to take action inconsistent 


** Honduras and Liberia, for example, would of course re- 
main free to continue to regulate the registration forms of 
the vessel, collect fees and taxes, and provide for consular 
protection in foreign ports. 

** Identical treaty provisions have been held not to bar ap- 
plication of the Norris-LaGuardia Act (see Afran Transport 
Co. v. Maritime Union, 169 F. Supp. 416, 420, 425 (D.C. S.D. 
N.Y.)), nor the Jones Act (see Gerradiu v. United Fruit Co., 
ne F. 2d 927, 929-930 (C.A. 2), 287 U.S. 642), to foreign flag 

ips. 
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therewith. Hence, the only question of substance here 
presented is one of statutory interpretation, i.e., 
whether Congress, in the Act, has permitted the Board 
to exercise jurisdiction over foreign flag vessels hav- 
ing significant contacts with the United States. And, 
as we have shown, Congress did intend the Act to en- 
compass such vessels. 


IV. The Board’s direction of election did not impose such 
injury as would warrant equitable relief 

The Board’s Decision and Direction of Election 
which appellee seeks to review and the representation 
election it seeks to enjoin are merely interlocutory 
steps in a representation proceeding. Thus, it may 
well be, for all that is presently known, that appel- 
lee’s employees will reject union representation in the 
election. Only if the union wins the election and is 
certified by the Board as the collective bargaining rep- 
resentative will appellee be placed under a legal obli- 
gation to bargain. And, even in this contingency, the 
legal obligation is not enforceable until reviewed by 
the appropriate court of appeals. Accordingly, be- 
cause of the preliminary character of all steps leading 
up to the final Board certification of election results, 
the Federal courts have declined to interfere with 
interlocutory phases of representation proceedings. 
Fitzgerald v. Douds, 167 F. 2d 714, 716-717 (C.A. 2); 
Madden v. Brotherhood, 147 F. 2d 439, 442 (C.A. 4); 
Local Union 492 v. Schauffler, 162 F. Supp. 121, 124 
(E.D. Pa.). These decisions are in full conformity 
with the settled principles precluding judicial review 
in cases which have not reached final determination. 
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Whitehouse v. Illinois Central R.R. Co., 349 U.S. 366, 
373-374; Aircraft & Diesel Equipment Co. v. Hirsh, 
331 U.S. 752, 767-768; Myers v. Bethlehem, 303 U.S. 
41, 50-52. 

The Empresa-Sociedad litigation is wholly distin- 
guishable from the instant proceeding on this point. 
In that case, as the Second Circuit pointed out (300 
F. 2d at 229), the seamen involved were already rep- 
resented by a union, and that union was not on the 
ballot in the election directed by the Board. Ac- 
cordingly, said the court, no matter whether the sea- 
men chose one of the unions on the ballot or no union, 
“plaintiff would suffer by being obliged to breach its 
contract with [the incumbent union] * * *.” No 
similar allegation can be made in this case as the sea- 
men involved are not, so far as the record shows, 
presently represented by any union. Nor, as has 


previously been pointed out (supra, pp. 19-23), would 
the mere holding of the election in any way infringe 
upon American treaty obligations. Appellee thus being 
unable to demonstrate any irreparable injury flowing 
from the Board’s direction of an election, this suit 
should be dismissed on that ground alone. 
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CONCLUSION 
For the foregoing reasons, it is respectfully sub- 
mitted that the order of the District Court should be 
reversed, and the complaint should be dismissed. 
Sroarr Roruman, 
General Counsel, 
Dominick L. Manout, 
Associate General Counsel, 
MaxceL MaLiet-PRevost, 
Assistant General Counsel, 
Norton J. Come, 
Assistant General Counsel, 
STEPHEN B. GoipBere, 
Attorney, 
National Labor Relations Board. 
SEPTEMBER 1962. 


APPENDIX A 


The relevant provisions of the National Labor Re- 
lations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
US.C., Sec. 151, et seq.), are as follows: 


* 


Src. 2. When used in this Act— 


* * * * 


(6) The term ‘“‘commerce”’ means trade, traf- 
fic, commerce, transportation, or communica- 
tion among the several States, or between the 
District of Columbia or any Territory of the 
United States and any State or other Terri- 
tory, or between any foreign country and any 
State, Territory, or the District of Columbia, 
or within the District of Columbia or any Ter- 
ritory, or between points in the same State but 
through any other State or any Territory or 
the District of Columbia or any foreign 
country. 

(7) The term “affecting commerce” means in 
commerce, or burdening or obstructing com- 
merce or the free flow of commerce, or having 
led or tending to lead to a labor dispute burd- 
ening or obstructing commerce or the free flow 
of commerce. 

* * * * 


Sec. 9 


* * * * 


(c) (1) Whenever a petition shall have been 
filed, in accordance with such regulations as 
may be prescribed by the Board— 

(A) by an employee or group of employees 


or any individual or labor organization acting 

in their behalf alleging that a substantial num. 

ber of employees (i) wish to be represented for 

collective bargaining and that their employer 
(28) 


27 


declines to recognize their representative as the 
representative defined in section 9 (a), or (ii) 
assert that the individual or labor organization, 
which has been certified or is being currently 
recognized by their employer as the bargaining 
representative, is no longer a representative as 
defined in section 9(a) ; or 

B) by an employer, alleging that one or 
more individuals or labor organizations have 
presented to him a claim to be recognized as 
the representative defined in section 9 (a); 
the Board shall investigate such petition and if 
it has reasonable cause to believe that a question 
of representation affecting commerce exists 
shall provide for an appropriate hearing upon 
due notice. Such hearing may be conducted 
by an officer or employee of the regional office, 
who shall not make any recommendations with 
respect thereto. If the Board finds upon the 
record of such hearing that such a question of 
representation exists, it shall direct an election 
by secret ballot and shall certify the results 
thereof. 


* * * * * 


(d) Whenever an order of the Board made 
pursuant to section 10 (¢) is based in whole or 
in part upon facts certified following an investi- 
gation pursuant to subsection (¢c) of this sec- 
tion and there is a petition for the enforcement 
or review of such order, such certification and 
the record of such investigation shall be in- 
cluded in the transcript of the entire record 
required to be filed under section 10 (e) or 
10 (f), and thereupon the decree of the court 
enforcing, modifying, or setting aside in whole 
or in part the order of the Board shall be made 
and entered upon the pleadings, testimony, and 
proceedings set forth in such transcript. 

* * * ors * 


Sec. 10. (e) The Board shall have power to 
petition any court of appeals of the United 
656701—62——-5 
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States, *.* * within any circuit *.* *: wherein 
‘the unfair labor practice in question -occurred 
or wherein. such person resides. or transacts 
business, for theenforcement of:such order and 
for appropriate temporary relief or restraining 
order, and shall file in the court the record in 
the proceedings, as provided :in section 2112 of 
title 28, United States Code. Upon the filing 
of such petition, the court shall cause notice 
thereof to be served upon such person, and 
thereupon shall have jurisdiction of the pro- 
ceeding and of the question determined therein, 
and shall have power to grant such temporary 
relief or restraining order as it deems just and 
proper, and to make and enter a decree en- 
forcing, modifying, and enforcing as so modi- 
fied, or setting aside in whole or in part the 
order of the Board. No objection that has not 
been urged before the Board, its member, 
agent, or agency, shall be considered -by the 
court, unless the failure or neglect to urge such 
objection shall be excused because of extraor- 
dinary circumstances. The findings of the 
Board with respect to questions of fact if sup- 
ported by substantial evidence on the record 
considered as a whole shall be conclusive. If 
either party shall apply to the court for leave 
to adduce additional evidence and shall show 
to the satisfaction of the court that such addi- 
tional evidence is material and that there were 
reasonable grounds for the failure to adduce 
such evidence in the hearing before the Board, 
its member, agent, or agency, the court may 
order such additional evidence to be taken be- 
fore the Board, its member, agent, or agency, 
and to be made a part of the record * * * 
Upon the filing of the record with it, the juris- 
diction of the court shall be exclusive and its 
judgment and decree shall be final, except that 
the same shall be subject to review by the * * * 
Supreme Court of the United States upon writ 
of certiorari or certification as provided in sec- 
tion 1254 of title 28. 
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(£) Any person aggrieved by a final order 
of the Board granting or denying in whole or 
in part of relief sought may obtain a review of 
such order in any circuit court of appeals of 
the United States in the circuit wherein the 
unfair labor practice in question was alleged 
to have been engaged in or wherein such per- 
son resides or transacts business, or in the 
United States Court of Appeals for the District 
of Columbia, by filing in such court a written 
petition praying that the order of the Board be 
modified or set aside. A copy of such petition 
shall be forthwith transmitted by the clerk of 
the court to the Board, and thereupon the 
aggrieved party shall file in the court the record 
in the proceeding, certified by the Board, as 
Roe in section 2112 of title 28, United 

tates Code. Upon the filing of such petition, 
the court shall proceed in the same manner as 
in the case of an application by the Board 
under subsection (e) of this section, and shall 
have the same jurisdiction to grant to the Board 
such temporary. relief or restraining order as 
it deems just and proper, and in like manner 
to make and enter a decree enforcing, modify- 
ing, and enforcing as so modified, or setting 
aside in whole or in part the order of the 
Board; the findings of the Board with respect 
to questions of fact if supported by substantial 
evidence on the record considered as a whole 
shall in like manner be conclusive. 


JOINT APPENDIX 


United States District Court for the District of 
Columbia 


Crvm Action No. 1053-62 


OweEns-ILLinois Guass Company, AN Oxuto CorpPora- 
tion, Owens-Inuinois Bumprine, Totepo 4, Oxz0, 
PLAINTIFF 

v. 

Frank W. McCuntocu, CHarrRMan, aNd Pump Ray 
Ropcers, Borp Stewart Lreepom, Joun H. Fan- 
NING, AND GERALD A. Brown, Mempers, Navona 
Lasor Reiations Boarp, WasHineton 25, D.C., 
DEFENDANTS 


Complaint 


(To set aside Decision and Direction of Election of 
the National Labor Relations Board, for Tempo- 
rary Restraining Order and Preliminary and Per- 
manent Injunctions) 


For its cause of action against defendants, plain- 
tiff says: 

1. This action arises under the Constitution of the 
United States, Article I, Article VI and the Fifth 
Amendment; the Friendship, Commerce and Navi- 
gation Treaty of the United States with the Republic 
of Liberia, dated August 8, 1938, 54 Stat. 1739; the 
Consular Treaty of the United States with Liberia, 
dated October 7, 1938, 54 Stat. 1751; the Friendship, 
Commerce and Consular Rights Treaty of the United 
States with the Republic of Honduras, dated Decem- 

(1a) 


2a, 


ber 7, 1927, 45 Stat. 2618; the Labor Management Re- 
lations Act, as amended, §§ 141 et seq., 61 Stat. 136, 
29 U.S.C. §§ 141 et seq.; and the Administrative Pro- 
cedure Act, §10, 60 Stat. 243, 5 U.S.C. §1009. The 
matter in controversy exceeds, exclusive of inter- 
est and costs, the sum of ten thousand dollars 
($10,000.00). 

2. Defendants are members of the National Labor 
Relations Board (hereinafter called “Board’’), an 
agency of the United States of America, having been 
duly appointed under and by virtue of the provisions 
of Section 3(a) of the Labor Management Relations 
Act, 49 Stat. 451, 29 U.S.C. § 153, and having their 
principal office in the District of Columbia. 

3. Plaintiff, Owens-Illinois Glass Company, is a 
corporation organized and existing under and by vir- 
tue of the laws of the State of Ohio. Plaintiff’s 
principal office and place of business is in Toledo, 
Ohio. In connection with a segment of its business, 
plaintiff owns and operates: the tug Linden and the 
barges Pulpwood No. 1 and Pulpwood No. 2, which 
seagoing vessels are registered under the laws of 
Liberia, fly the Liberian flag, and are manned by un- 
licensed seamen employed by plaintiff under executed 
Liberian shipping articles; and the tug Parris Island, 
which seagoing vessel is registered under the laws of 
Honduras, flies the Honduran flag, and is manned by 
unlicensed seamen employed by plaintiff under ex- 
ecuted Honduran shipping articles. All twenty-seven 
(27) of said seamen are foreign nationals, 

4. On March 19, 1962, the Board rendered its de- 
cision and direction of election in case number 12- 
RC-1293, Owens-Illinois Glass Company and United 
Marine Division, NMU, AFL-CIO, Local 333 (here- 
inafter called ‘“‘Union”), in which proceeding the 
Union petitioned for an election among the unlicensed 
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seamen employed by plaintiff aboard its tugs Linden 
and Parris Island and its barges Pulpwood No. 1 and 
Pulpwood No. 2. Said decision and direction of elec- 
tion directed that an election by secret ballot be con- 
ducted among said employees on or before April 18, 
1962. A copy of said decision and direction of elec- 
tion is attached, and made a part hereof, as exhibit 1. 

5. The “Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Liberia” which are signed by all unlicensed seamen 
aboard the tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are attached, and made a part 
hereof, as Exhibit 2. Said articles provide in part: 

All rights and oblibations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Liberia. 

6. The “‘Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Honduras’’ which are signed by all unlicensed sea- 
men aboard the tug Parris Island are attached, and 
made a part hereof, as Exhibit 3. Said articles pro- 
vided in part: 

All rights and obligations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Honduras. 

7. All of the aforesaid vessels are engaged in the 
transportation of pulpwood. Said pulpwood is trans- 
ported in the barges Pulpwood No. 1 and Pulpwood 
No. 2, which are towed by the tugs Parris Island and 
Linden. In such operations, the tug Parris Island 
tows a loaded barge from Snake Cay in the Bahama 
Islands to Matanilla Shoals near the Bahama Islands, 
where it meets the tug Linden for an exchange of 
barges. Then the tug Parris Island tows the empty 
barge back to Snake Cay. The loaded barge is towed 
by the tug Linden from Matanilla Shoals to Jackson- 
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ville, Florida, a trip of 300 to 350 miles, of which only 
about 30 miles are in American waters. After an un- 
loading stop of approximately eight (8) hours dur- 
ation at Jacksonville, the tug Linden tows the empty 
barge to Matanilla Shoals. Except for periodic dry- 
docking, the tug Parris Island is never in the United 
States; each of the barges is in the United States 
three and one-half (344) times each month; and the 
tug Linden is in the United States seven (7) times 
each month. 

8. The tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are subject to, and have been 
and are being operated by plaintiff in accordance with, 
the laws and regulations of Liberia. Among other re- 
quirements, Liberia has imposed an annual tonnage 
tax, a radio license tax, licensing of officers, and in- 
spections. None of said vessels has ever been oper- 
ated by plaintiff as an American flag vessel. 

9. The tug Parris Island is subject to, and has been 
and is being operated by plaintiff in accordance with, 
the laws and regulations of Honduras. Among other 
requirements, Honduras has imposed an annual ton- 
nage tax, a radio license tax, some licensing of officers, 
and inspections. Said vessel has never been operated 
by plaintiff as an American flag vessel. 

10. In past instances of assertions by the Board of 
jurisdiction over ships flying the flags of those coun- 
tries, the Republic of Liberia protested in a Note 
from the Ambassador of Liberia to the Secretary of 
State of the United States dated July 30, 1958; and 
the Republic of Honduras protested in Notes from 
the Ambassador of Honduras to the Secretary of 
State of the United States dated February 8, 1960, 
and November 29, 1961. On information and belief, 
the Republic of Liberia is now preparing a similar 
protest by reason of the proceedings of the Board in 
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its aforesaid case number 12-RO-1293 affecting plain- 
tiff’s tug Linden and barges Pulpwood No. 1 and 
Pulpwood No. 2. 

11. The Board had no jurisdiction to direct an elec- 
tion among the aforesaid employees of plaintiff and, 
in so directing, acted in excess of its statutory 
authority. 

12. In directing an election among the aforesaid 
employees of plaintiff, the Board violated the treaties 
of this nation with Liberia and Honduras. 

a. Article 15 of the Treaty of Friendship, Com- 
merce and Navigation of the United States of Amer- 
ica with the Republic of Liberia, dated August 8, 
1938, 54 Stat. 1739, provides: 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws in proof of na- 
tionality shall, both within the territorial wa- 
ters of the other High Contracting Party and 
on the high seas, be deemed to be the vessels of 
the Party whose flag is flown. 

Article 10 of the Consular Treaty of the United 
States with Liberia, dated October 7, 1938, 54 Stat. 
1751, states in part: 

A consular officer shall have exclusive juris- 
diction over controversies arising out of the in- 
ternal order of private vessels of his country. 
* * * Such an officer shall also have judisdic- 
tion over issues concerning the adjustment of 
wages and the execution of contracts relating 
thereto provided, however, that such jurisdic- 
tion shall not exclude the jurisdiction conferred 
oe local authorities under existing or future 
aws. 


b. Article 10 of the Treaty of Friendship, Commerce 
and Consular Rights of the United States of America 
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with the Republic of Honduras, dated December 7, 
1927, 45 Stat. 2618, provides: 


Merchant vessels and other privately owned 
vessels under the flag of either of the High Con- 
tracting Parties, and carrying the papers re- 
quired by its national laws in proof of national- 
ity shall, both within the territorial waters of 
the other High Contracting Party and on the 
high seas, be deemed to be the vessels of the 
Party whose flag is flown. 


Article 22 of said treaty states: 


A consular officer shall have exclusive juris- 
diction over controversies ate out of the 
internal order of private vessels of his country, 


and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered 
a port within his consular district. Such an 


officer shall also have jurisdiction over issues 
concerning the adjustment of wages and the 
execution of contracts relating thereto provided 
the local laws so permit. 

13. In directing an election among the aforesaid 
employees of plaintiff, the Board violated the Con- 
stitution of the United States. 

a. Such action violates Article VI of the Constitu- 
tion by contravening the aforesaid treaties. 

b. Such action violates Section 8 of Article I of 
the Constitution by infringing upon the powers 
granted to the Congress. 

¢e. Such action violates Amendment V to the Con- 
stitution by impairing the contractual rights of plain- 
tiff with each of the aforesaid employees. 

14. Plaintiff will suffer immediate and irreparable 


7a 


damage in the following, among other, respects, un- 
less the Board, its members, agents, servants, em- 
ployees, attorneys, and all persons acting for and in 
concert with it are enjoined from conducting an 
election among the aforesaid employees of plaintiff: 

a. Plaintiff will be denied the protection and rights 
granted it under the statutes, treaties and Constitu- 
tion of the United States. 

b. Plaintiff will be caused to breach each of its 
existing employment contracts, which specifically pro- 
vide for the applicability of either Liberian or Hon- 
duran law, and may be subjected to damages and 
other sanctions as a consequence. 

c. The operation of plaintiff’s aforesaid vessels will 
be impaired and its relations with its aforesaid em- 
ployees seriously disturbed and disrupted, all to plain- 
tiff’s economic disadvantage. 

15. Plaintiff has no adequate remedy at law. 

Wherefore, plaintiff prays that the Court issue an 
immediate temporary restraining order enjoining the 
holding of an election under the aforesaid decision 
and direction of election of the Board until this matter 
may be heard on plaintiff’s motion for preliminary 
injunction; that the Court issue a preliminary injune- 
tion restraining the Board from conducting an elec- 
tion; that, on final hearing, said preliminary injune- 
tion be made permanent, restraining the Board, its 
members, agents, servants, employees, attorneys and 
all persons acting in concert with it from carrying out 
the Board’s aforesaid decision and direction of elec- 
tion dated March 19, 1962, and from conducting an 
election among plaintiff’s aforesaid employees; that 
the Board’s aforesaid decision and direction of elec- 
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tion be vacated; and that this Court grant such other 
and further relief as is just. 
/S/ Fred E. Fuller, 
Frep E. Foner. 
/S/ T. L. Dalrymple, 
THomas L. DaLryMPte. 
Cuartes R. Leecu, Jr., 
Cuartes R. Lercu, Jr., 
800 Owens-Illinois Bldg., 
Toledo 4, Ohio, 
CH. 1-7221. 
Guy Farmer, 
Guy F 
1120 Connecticut Ave. NW., 
Washington 6, D.C., 
FA. 7-9211. 
Of Counsel: 
Fuier, SenEy, Henry & Nopce, 
800 Owens-Illinois Bldg., 


Toledo 4, Ohio. 
Patrerson, BELKNAP & FARMER, 
1120 Connecticut Ave., NW., 
Washington 6, D.C. 


Verification 
Strate or OxI0, 
County of Lucas, ss: 

Dwicut H. Moreneap, being first duly sworn, says 
that he is assistant secretary of the plaintiff in the 
above entitled action, a corporation; that he is duly 
authorized to execute this verification; that he has 
read the foregoing complaint; and that the facts 
stated therein are true except as to matters stated to 
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be on information or belief and that, as to those mat- 
ters, he believes them to be true. 
(8) Dwight H. Morehead, 
Dwicut H. Moreneap. 
Sworn to before me and subscribed in my presence 
this 28th day of March, 1962. 
[SEAL] 
(8) Evangeline F. Susor, 
Notary Public. 


My commission expires April 1, 1964. 
136 NLRB No. 32 D-2870 
Jacksonville, Fla. 


United States of America Before the National Labor 
Relations Board 


Case No. 12-RC-1293 


OweEns-InLivois GLass COMPANY, EMPLOYER 
and 
Unitep Marine Division, NMU, AFL-CIO, 


Locat 333, PETITIONER 


DECISION AND DIRECTION OF ELECTION 


Upon a petition duly filed under Section 9(c) of 
the National Labor Relations Act, a hearing was held 
before M. E. Stadler, hearing officer. The hearing 
officer’s rulings made at the hearing are free from 
prejudicial error and are hereby affirmed. 

Upon the entire record in this case, the Board finds: 

1. Jurisdiction. The Petitioner seeks an overall 
unit of employees aboard the Employer’s tugs Linden 
and Parris Island and barges Pulpwood No. 1 and 


[Exhibit 1] 
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Pulpwood No. 2. Though the Employer concedes 
that it is engaged in interstate commerce within the 
meaning of the Act, it contends that the Board does 
not have and should not assert jurisdiction over the 
operations of the above-named vessels as they are of 
foreign registry and manned exclusively by non-resi- 
dent aliens and, in the case of the Parris Island, that 
tug does not operate i in American waters. 

The Employer is an Ohio corporation doing busi- 
ness in several states including Florida. During the 
past year the Employer purchased and received from 
without the State of Florida raw materials valued in 
excess of $50,000. During the same period the Em- 
ployer shipped to points outside Florida paperboard 
and other finished products valued in excess of 
$50,000. 136 NLRB No. 32 

The vessels in question are engaged in transport- 
ing pulpwood between the Bahamas and Jacksonville, 
Florida. The wood is cut in the Bahamas by Owens- 
Illinois Glass Company of the Bahamas, Limited, 
hereinafter referred to as Owens-Illinois-Bahamas, a 
wholly-owned subsidiary of the Employer, and is sold 
to the Employer. A single individual, James W. 
Haley, manages both the Marine Department of 
Owens-Illinois Glass Company, the owner-operator of 
the vessels, and its foreign subsidiary, Owens-Illinois- 
Bahamas, from a single office at 4300 Talleyrand Ave- 
nue, Jacksonville, Florida. 

Owens-Illinois-Bahamas delivers the cut wood to 
a dock at Snake Cay in the Bahamas and loads it 
onto the barges Pulpwood No. 1 and No. 2. The tug 
Parris Island, of Honduran registry, then tows the 
pulpwood-laden barge to Matanilla Shoals where it is 
transferred to the Liberian-registered tug Linden for 
towing to Jacksonville. At Matanilla Shoals the 
Parris Island received an empty barge from the Lin- 
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den. Thus, with the exception of one trip a year to 
Florida for purposes of dry docking, the Parris 
Island does not touch the continental United States. 
Moreover, the deep draft of the Linden prevents its 
making the voyage between Snake Cay and Matanilla 
Shoals. 

The Parris Island carries a complement of ten un- 
licensed crewmen, the Linden thirteen, and the Pulp- 
wood No. 1 and Pulpwood No. 2, two each. All are 
non-resident aliens. The crew of the Parris Island 
sign Honduran articles while the crews of the re- 
maining vessels sign Liberian articles. 

The Linden makes approximately 7 trips per month 
to Jacksonville, Florida, each trip requiring it to be 
docked there for about 8 hours. Consequently, each 
barge averages 314 trips per month with docking 
time identical to that of the Linden. All fuel for the 
tugs, the cost of which per tug exceeds $10,000 an- 
nually, is obtained in the United States. All provi- 
sions for the tugs are obtained in the United States. 
The cost of provisioning each vessel is approximately 
$12,000 annually. Each of the vessels in question is 
drydocked annually at Jacksonville, Florida. The 
cost of dry docking each tug is $18,000 per year. The 
combined operations of the 4 vessels result in the 
transportation to the United States of approximately 
3 million dollars worth of pulpwood each year. 

Thus, with respect to the Linden, Pulpwood No. 1, 
and Pulpwood No. 2 we have before us vessels owned 
and operated from the United States by a domestic 
United States shipowner and which ply regularly 
between a foreign nation and a State of the United 
States. Consequently, such maritime operations pos- 
sess those substantial United States contracts which 
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bring them, despite their foreign aspects, within the 
jurisdictional coverage of the Act. 

As for the Parris Island, it does not, like the other 
vessels, have in its usual operations physical contacts 
with United States ports or territorial waters. This 
fact, it is argued, precludes, in view of the foreign 
registry, application of the Act to the vessel. As the 
facts set forth above clearly show, the trips which the 
Parris Island made are either the initial or final 
stages in through voyages between Snake Cay in the 
Bahamas and Jacksonville, Florida. The tug makes 
no trips to, and has no commercial contacts with, 
Honduras, its flag state; neither does it take the 
barges from port to port in the Bahamas for pur- 
poses of loading them. Rather, when it picks them up 
at Snake Cay they are set for their international 
voyage; and the Parris Island becomes a part of that 
voyage which runs between a foreign nation and a 
State of the United States. Similarly, on the return 
of the barges to Snake Cay, the tug operates only as 
the concluding link in a through international voyage. 
To consider the mechanical act of changing tugs at 
Matanilla Shoals as a decisive factor in determining 
the nature of the commerce involved here would be 
to sacrifice substance to form. The essential nature 
of the voyage is thus fixed when the tugs leave either 
Snake Cay or Jacksonville and the voyages are clearly 
trade or transportation between a foreign nation and 
a State of the United States? Consequently, as the 
Parris Island operates as an integral part of such 
trade and transportation and in view of its domestic 
ownership and operation, we find that the Parris 
Island and its operations possess those substantial 

*See, West India Fruit & Steamship Company, 130 NLRB 


343; Hamilton Bros., Inc., 183 NLRB No. 85. 
? See Grace Lines, Inc., 185 NLRB No. 70. 
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United States contacts which place them under the 
jurisdictional coverage of the Act. 

In view of the foregoing, we find that the mari- 
time operations, subject of the petition, are in and 
affect commerce within the meaning of Section 2 (6) 
and (7) of the Act and that it will effectuate the 
policies of the Act to assert jurisdiction in this pro- 
ceeding. 

2. The labor organization involved claims to repre- 
sent certain employees of the Employer. 

3. A question affecting commerce exists concerning 
the representation of employees of the Employer 
within the meaning of Section 9(c)(1) and Section 
2 (6) and (7) of the Act. 

4. The Appropriate Unit. The Petitioner seeks a 
single unit, more fully described below, of crew mem- 
bers aboard all of the four vessels in question. The 
Employer, without contesting the unit composition, 
contends that four separate units are alone appro- 
priate, each limited to the crew members of a single 

vessel. The unit sought by the Petitioner covers 
insofar as the record indicates all unlicensed person- 
nel employed in the Employer’s shipping operations. 
Being employer-wide in scope, it is presumptively 
appropriate.” Furthermore, though the facts relied 
upon by the Employer are some evidence that single 
vessel units might be appropriate, they do not show 
that the requested employer-wide unit is inappro- 
priate. Accordingly, we find that the following em- 
ployees of the Employer constitute a unit appropriate 
for the purposes of collective bargaining within the 

* Miratilet Manufacturing Company, Inc. 124 NLRB 48, 49- 


50; Western Electric Company, Incorporated, 98 NLRB 1018, 
1032. 
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meaning of Section 9(b) of the Act: All crew mem- 
bers of the tugs Linden and Parris Island and of the 
barges Pulpwood No. 1 and Pulpwood No. 2, exclud- 
ing guards and supervisors as defined in the Act. 


DIRECTION OF ELECTION 


An election by secret ballot shall be conducted 
among the employees in the unit found appropriate, 
as early as possible, but not later than 30 days from 
the date below. The Regional Director for the Re- 
gion where this case was heard shall direct and super- 
vise the election, subject to the Board’s Rules and 
Regulations. Eligible to vote are those in the unit 
who were employed during the payroll period im- 
mediately preceding the date below, including em- 
ployees who did not work during that period because 
they were ill, on vacation, or temporarily laid off. 
Also eligible are employees engaged in an economic 
strike which commenced less than twelve (12) months 
before the lection date and who retained thei status 
as such during the eligibility period and their replace- 
ments. Those in the military services of the United 
States may vote if they appear in person at the polls. 
Ineligible to vote are employees who have quit or been 
discharged for cause since the designated payroll pe- 
riod and employees engaged in a strike who have been 
discharged for cause since the commencement thereof, 
and who have not been rehired or reinstated before 
the election date. Those eligible shall vote whether 
or not they desire to be represented for collective 
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bargaining purposes, by United Marine Division, 
NMU, AFL-CIO, Local 338. 
Dated, Washington ,D.C., Mar. 19, 1962. 


Frank W. McCuLiocu, 
Chairman, 


[SEAL] Boyp Lrrepom, 


Member, 
GerraLp A, Brown, 
Member, 
National Labor Relations Board. 


Pum Ray Ropcers, Member, dissenting: 

The Petitioner seeks an election among a unit of em- 
ployees employed aboard two tugs and two barges. 
One of the tugs and both barges are registered under 
Liberian law. The remaining tug bears Honduran 
registry. The tow tugs carry an unlicensed crew of 
23, and each of the two barges has a two-man crew. 
None of these persons is either a resident or citizen 
of the United States. The articles which these crew- 
members sign are either Liberian or Honduran and 
each contract of employment recites that the govern- 
ing law and regulations is to be that of either Liberia 
or Honduras, as the case may be. 

Contrary to my colleagues, and for the reasons 
stated by the United States District Court for the 
District of Columbia in Sociedad de Marineros 
(United Fruit Company), — F. 24 — (D.C. Cir. 
1962), 49 LRRM 2434, 2441, the United States Court 
of Appeals for the Second Circuit in Empresa Hon- 
durena de Vapores (United Fruit Company), — F. 
2d — (2nd Cir. 1962), 49 LRRM 2442, and my dis- 
senting opinions in West India, 130 NLRB No. 46 and 
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Hamilton Bros., Inc., 133 NLRB No. 85, I would 
dismiss the instant petition. 
Dated, Washington, D.C., Mar. 19, 1962. 
Pure Ray Ropcers, 
Member, 
National Labor Relations Board. 


ARTICLES OF AGREEMENT BETWEEN THE MASTER AND 
SEAMEN IN THE MERCHANT SERVICE OF THE REPUBLIC 
oF LIBERIA 


Name of Vessel Port of Registry Gross Tonnage Horsepower 


Ir 18 AGREED between the Master and seamen of 
the steam/motor vessel of which 
is at present Master, or whoever shall become Master, 
now bound from the Port of and such 
other ports and places in any part of the world as 
the Master may direct, to 
port of discharge, or for a term not exceeding 


calendar months, that: 


1. The crew shall conduct themselves in an orderly, 
faithful, honest and sober manner, and shall at all 
times be diligent in their respective duties and obe- 
dient to the lawful commands of the Master, or of 
any person who shall lawfully succeed him, and their 
superior officers, in everything relating to the vessel, 
its stores and cargo, whether on board, in boats or 
on shore. In consideration of this service, to be 
duly performed, the Master agrees to pay the crew 
the wages expressed against their respective names. 

2. Wages shall commence on the day specified and 
agreed to in these Articles or at a time of presence 
on board for the purpose of commencing work, which- 
ever first occurs, and shall terminate on the day of 
discharge. 

3. Allotments may be made to any person or per- 
sons designated in writing by any crew member 


[Exhibit 2] 
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requesting such but may be limited by the Shipowner 
or Master to the following designees: spouse, children, 
parents, grandparents, brothers or sisters, or to a 

ank account in the name of the crew member. Such 
monthly allotments shall not exceed_seventy-five per- 
cent of the monthly base wage of the crew member. 

4. Any crew member failing to report on board 
at such times and dates as may be specified by the 
Master may be discharged. In the event any crew 
member misses the vessel in any port through his 
own fault, any and all expenses as a result thereof, 
including but without limitation, board and lodging, 
detention, transportation and repatriation, expressage 
of personal belonging, fines, penalties, et cetera, shall 
be for the account of any such crew member and 
shall be charged against and deducted from his 
wages. 

5. If any person enters himself as qualified for a 
duty which he is incompetent to perform, his rank or 
rating may be reduced in accordance with his 
incompetency or he may be discharged. 

6. Any embezzlement or willful or negligent destruc- 
tion of any part of the vessel, its cargo or stores, shall 
be made good to the Shipowner out of the wages of the 
person guilty of same and such person may be 
discharged. 

7. Any crew member guilty of insubordination, will- 
ful disobedience, habitual intoxication, gambling, 
quarreling or fighting or other misconduct, may be 
discharged. 

8. No dangerous weapons, narcotics or contraband 
articles, and no alcoholic beverages except as provided 
by the Shipowner as part of the vessel’s provisions, 
shall be brought on board the vessel nor allowed in 
the possession of the crew, and any crew member 
bringing the same on board or having the same in his 
possession on board, shall be subject to discharge and 
(or) shall be liable for such fines as the Master may 
direct, and all such articles shall be confiscated. The 
amount of any fine levied against the vessel by the 
proper authority of the port wherein the vessel is 
then located, for possession of narcotics and (or) con- 
traband cargo, shall be made good to the Shipowner 
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out of the wages of the crew member or crew mem- 
bers guilty of such possession. 

9. The wages of any crew member discharged pur- 
suant to Articles 4, 5, 6, 7 or 8 herein, shall cease 
upon discharge and the costs of repatriation, if any, 
of such crew member may. be deducted from his wages. 

10. Any crew member found absent from the vessel 
without leave may be fined a maximum of two days’ 
wages for each day or part thereof that he is so 
absent. 

11. Any crew member who is put ashore at a port 
other than the one where he signed on these Articles 
and who is put ashore for reasons for which he is not 
responsible, shall be returned as a crew member or 
otherwise, but without expense to him (a) at the 
Shipowner’s option, to the port at which he was en- 
gaged or where the voyage commenced or to a port 
in such crew member’s own country, or (b) to another 
port agreed upon between the crew member and the 
Shipowner or Master. However, in the event such 
crew member’s contract period of service has not 
expired, the Shipowner shall have the right to trans- 
fer him to another of the Shipowner’s vessels, to serve 
thereon for the balance of the contract period of serv- 
ice, unless otherwise provided for herein. 

12. Any crew member whose period of employ- 
ment is terminated by reason of completion of the 
voyage for which he was engaged or of expiration of 
his contract period of employment, shall be entitled to 
repatriation at no expense to him to the port at which 
he was engaged or to such other port as may be agreed 
u 


pon. 

13. Eight hours per day shall constitute a working 
day while in port or at such times when regular sea 
watches are not kept. Four hours shall constitute a 
sea eek and two sea watches shall constitute a day’s 
WOrk. 

14. Each man aboard the vessel, both officers and 
crew, are allowed time off at the rate of one day with 
pay for each four days worked. A work day is con- 
sidered to be one watch or any part thereof. Such 
allowed time off can be taken as vacation with pay, or 
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if the employee decides to work through, he will be 
compensated for such work days at the rate of one 
day’s pay for each four days worked. If the employee 
elects to be paid for his accumulated leave time in 
lieu of leave, such accumulated paytime will be paid 
to the employee at the end of each three months period 
with all accrued time being paid along with the 
employee’s regular salary check which is due and 
payable on the 15th of the following month. 

15. The crew shall keep their respective quarters 
clean and in order. 

16. No crew member shall go ashore in any foreign 
port except by permission of the Master. However, 
the Master shall not refuse the reasonable request of 
any crew member for shore leave for the purpose of 
presenting a complaint against the vessel or Master 
to a Liberian Consul or other Government Official. 

17. The Shipowner and (or) Master may issue such 
rules and regulations as may be necessary for the 
safe and proper operation of the vessel; provided 
nothing contained therein shall be contrary to law. 

18. If any crew member considers himself aggrieved 
by any breach of these Articles, or otherwise, he shall 
represent the same to the Master or officer in charge 
of the vessel, in a quiet and orderly manner, who 
shall thereupon take such action as the case may 
require. 

19. All rights and obligations of the parties to 
these Articles shall be subject to the Law and Regu- 
lations of the Republic of Liberia. 

In witness whereof the said seamen have sub- 
scribed their names herein on the days mentioned 
against their respective signatures. 

Articles opened. 


(Signature of Master) 
Nore.—These articles may be supplemented by additional provisions as 
may be agreed to between the parties in which case said provisions shall 
be printed hereon or affixed hereto; provided, however, that nothing con- 
tained therein is contrary to law. 
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ARTICLES OF AGREEMENT BETWEEN THE MASTER AND. 
SEAMEN IN THE MERCHANT SERVICE OF THE REPUB- 
Lic oF Honpvuras 


Name of Vessel Port of Registry Gross Tonnage Horsepower 


Ir 1s aGREED between the Master and seamen of 

the steam/motor vessel of which 

is at present Master, or whoever 

shall become Master, now bound from the Port of 

and such other ports and places in 

any part of the world as the Master may direct, to 

, & final port of discharge, or for a 

term not exceeding calendar months, 
that: 


1. The crew shall conduct themselves in an orderly, 
faithful, honest and sober manner, and shall at all 
times be diligent in their respective duties and obe- 
dient to the lawful commands of the Master, or of any 
person who shall lawfully sueceed him, and their 
superior officers, in everything relating to the vessel, 
its stores and cargo, whether on board, in boats or 
on shore. In eonsideration of this service, to be 
duly performed, the Master agrees to pay the crew 
the wages expressed against their respective names. 

2. Wages shall commence on the day specified and 
agreed to in these Articles or at a time of presence 
on board for the purpose of commencing worx, which- 
ever first occurs, and shall terminate on the day of 
discharge. 

3. Allotments may be made to any person or per- 
sons designated in writing by any crew member re- 
questing such but may be limited by the Shipowner 
or Master to the following designees: spouse, children, 
parents, grandparents, brothers or sisters, or to a bank 
account in the name of the crew member. Such 
monthly allotments shall not exceed seventy-five per- 
cent of the monthly base wage of the crew member. 

4, Any crew member failing to report on board at 
such times and dates as may be specified by the Mas- 
ter may be discharged. In the event any crew mem- 
ber misses the vessel in any port through his own 
fault, any and all expenses as a result thereof, in-- 


(Exhibit 3) 
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cluding but without limitation, board and lodging, 
detention, transportation and repatriation, expressage 
of personal belongings, fines, penalties, et cetera, shall 
be for the account of any such crew member and shall 
be charged against and deducted from his wages. 

5. If any person enters himself as qualified for a 
duty which he is incompetent to perform, his rank or 
rating may be reduced in accordance with his incom- 
petency or he may be discharged. 

6. Any embezzlement or willful or negligent de- 
struction of any part of the vessel, its cargo or stores, 
shall be made good to the Shipowner out of the wages 
of the person guilty of same and such person may be 
discharged. 

7. Any crew member guilty of insubordination, will- 
ful disobedience, habitual intoxication, gambling, 
quarreling or fighting or other misconduct, may be 
discharged. 

8. No dangerous weapons, narcotics or contraband 
articles, and no alcoholic beverages except as pro- 
vided by the Shipowner as part of the vessel’s pro- 
visions, shall be brought on board the vessel nor al- 
lowed in the possession of the crew, and any crew 
member bringing the same on board or having the 
same in his possession on board, shall be subject to 
discharge and (or) shall be liable for such fines as 
the Master may direct, and all such articles shall be 
confiscated. The amount of any fine levied against 
the vessel by the proper authority of the port wherein 
the vessel is then located, for possession of narcotics 
and (or) contraband cargo, shall be made good to 
the Shipowner out of the wages of the crew member 
or crew members guilty of such possession. 

9. The wages of any crew member discharged pur- 
suant to Articles 4, 5, 6, 7 or 8 herein, shall cease 
upon discharge and the costs of repatriation, if any, 
of such crew member may be deducted from his wages. 

10. Any crew member found absent from the vessel 
without leave may be fined a maximum of two days’ 
wages for each day or part thereof that he is so absent. 

11. Any crew member who is put ashore at a port 
other than the one where he signed on these Articles 
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and who is put ashore for reasons for which he is not 
responsible, shall be returned as a crew member or 
otherwise, but without expense to him (a) at the Ship- 
owner’s option, to the port at which he was engaged 
or where the voyage commenced or to a port in such 
crew member’s own country, or (b) to another port 
agreed upon between the crew member and the Ship- 
owner or Master. However, in the event such crew 
member’s contract period of service has not expired, 
the Shipowner shall have the right to transfer him 
to another of the Shipowner’s vessels, to serve thereon 
for the balance of the contract period of service, un- 
less otherwise provided for herein. 

12. Any crew member whose period of employment 
is terminated by reason of completion of the voyage 
for which he was engaged or of expiration of his 
contract period of employment, shall be entitled to 
repatriation at no expense to him to the port at which 
he was engaged or to such other port as may be agreed 
upon. 

13. Eight hours per day shall constitute a working 
day while in port or at such times when regular 
sea watches are not kept. Four hours shall consti- 
tute a sea watch and two sea watches shall consti- 
tute a day’s work. 

14. Each man aboard the vessel, both officers and 
crew, are allowed time off at the rate of one day with 
pay for each four days worked. A work day is con- 
sidered to be one watch or any part thereof. Such 
allowed time off can be taken as vacation with pay, 
or if the employee decides to work through, he will 
be compensated for such work days at the rate of one 
day’s pay for each four days worked. If the em- 
ployee elects to be paid for his accumulated leave 
time in lieu of leave, such accumulated paytime will 
be paid to the employee at the end of each three 
months period with all accrued time being paid along 
with the employee’s regular salary check which is due 
and payable on the 15th of the following month. 
15. The crew shall keep their respective quarters 
clean and in order. 


23a, 


16. No crew member shall go ashore in any foreign 
port except by permission of the Master. However, 
the Master shall not refuse the reasonable request of 
any crew member for shore leave for the purpose of 
presenting a complaint against the vessel or Master 
to a Honduran Consul or other Government official. 

17. The Shipowner and (or) Master may issue such 
rules and regulations as may be necessary for the 
safe and proper operation of the vessel; provided 
nothing contained therein shall be contrary to law. 

18. If any crew member considers himself aggrieved 
by any breach of these Articles, or otherwise, he shall 
represent the same to the Master or officer in charge 
of the vessel, in a quiet and orderly manner, who shall 
thereupon take such action as the case may require. 

19. All rights and obligations of the parties to these 
Articles shall be subject to the Law and Regulations 
of the Republic of Honduras. 

IN WITNESS WHEREOF the said seamen have 
subscribed their names herein on the days mentioned 
against their respective signatures. At 

Articles opened. 


(Signature of Master) 


Norge.—These Articles may be supplemented by additional provisions as 
be agreed to between the parties in which case said provisions shall be 


may 
printed hereon or affixed hereto; provided, however, that nothing contained 
therein is contrary to law. 


Puarntirr’s Morion FOR PRELIMINARY INJUNCTION 


Plaintiff, by its attorney, for the reasons shown in 
its verified complaint, in its points and authorities 
in support of its motion for preliminary injunction, 
attached hereto, and in its brief in support of its 
motion for a preliminary injunction, hereby moves 
this court for a preliminary injunction in the above 
entitled case, enjoming the National Labor Relations 
Board, its members, agents, servants, employees, at- 
torneys and all persons acting in concert with it 
from carrying out its Decision and Direction of Elec- 
tion dated March 19, 1962 in case No. 12-RC-1293, 
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and from conducting an: election among plaintiff’s 
employees covered in the aforesaid Decision and 
Direction of Election pending further order of this 
Court. 
Respectfully submitted. 
Guy Farmer, Esq., 
1120 Connecticut Avenue NW., 
Washington 6, D.C., 
Attorney for Plaintiff. 
Of Counsel for Plaintiff: 
Fouer, Seney, Henry & Honor, 
800 Owens-Illinois Bldg., 
Toledo 4, Ohio. 
ParTERSON, BELKNAP & FARMER, 
1120 Connecticut Avenue NW., 
Washington 6, D.C. 


Morions or DeFrenpants To Dismiss THE COMPLAINT 


Defendants, by their attorneys, move that the com- 
plaint herein be dismissed and that plaintiff’s request 
for a preliminary injunction be denied for the follow- 
ing reasons: 

1. This Court lacks jurisdiction over the subject 
matter of the action. 

2. The action is premature. 

3. The complaint fails to state a claim upon which 
relief may be granted. 

WHEREFORE, it is respectfully requested that 
this motion be granted. 

Marcet Matet-Prevost, 
Assistant General Counsel, 
National Labor Relations Board. 
Aprit 11, 1962. 
Washington 25, D.C. 
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PRELIMINARY INJUNCTION 


This cause came on to be heard on April 13, 1962, 
on the motion of plaintiff for a preliminary injunc- 
tion and defendants’ motion to dismiss plaintiff’s veri- 
fied complaint, and after argument by counsel for 
both sides in open court, the Court, having been 
fully advised in the premises, makes the following 
findings of fact, conclusions of law and order: 


FINDINGS OF FACT 


1. Plaintiff is a corporation organized and existing 
under the laws of the State of Ohio. 

2. Defendants are members of the National Labor 
Relations Board which has its principal office in the 
District of Columbia. 

3. In connection with its business plaintiff owns 
and operates a tug, the Linden, and the barges Pulp- 
wood No. 1 and Pulpwood No. 2, which seagoing 
vessels are registered under the laws of Liberia, fly 
the Liberian flag and are manned by unlicensed for- 
eign seamen employed by plaintiff under executed 
Liberian shipping articles; plaintiff also owns the 
tug Parris Island, which seagoing vessel is registered 
under the laws of Honduras, flies the Honduran flag 
and is manned by unlicensed foreign seamen em- 
ployed by plaintiff under executed Honduran ship- 
Ping articles. 

4, On March 19, 1962 the Board rendered its Deci- 
sion and Direction of Election in case No. 12-RC- 
1293 entitled Owens Illinois Glass Company and 
United Marine Division, NMU AFL-CIO, Local 333, 
in which the Board, in accordance with the union’s 
petition, directed an election among the unlicensed 
seamen employed by plaintiff on its tugs Linden and 
Parris Island and its barges Pulpwood No. 1 and 
Pulpwood No. 2 on or before April 18, 1962. 
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5. The “Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Liberia” which are signed by all unlicensed sea- 
men aboard the tug Linden and the barges Pulpwood 
No. 1 and Pulpwood No. 2 provide in part: 


All rights and obligations of the parties to 
these articles shall be subject to the Law and 
Regulations of the Republic of Liberia. 

6. The “‘Articles of Agreement between the Master 
and Seamen in the Merchant Service of the Republic 
of Honduras” which are signed by all unlicensed 
seamen aboard the tug Parris Island provide in part: 


All rights and obligations of the parties to 
these Articles shall be subject to the Law and 
Regulations of the Republic of Honduras. 

7, All of the aforesaid vessels are engaged in the 
transportation of pulpwood. Said pulpwood is trans- 
ported in the barges Pulpwood No. 1 and Pulpwood 
No. 2, which are towed by the tugs Parris Island and 
Linden. In such operations, the tug Parris Island 
tows a loaded barge from Snake Cay in the Bahama 
Islands to Matanilla Shoals near the Bahama Islands, 
where it meets the tug Linden for an exchange of 
barges. Then the tug Parris Island tows the empty 
barge back to Snake Cay. The loaded barge is towed 
by the tug Linden from Matanilla Shoals to Jack- 
sonville, Florida, a trip of 300 to 350 miles, of which 
only about 30 miles are in American waters. After 
an unloading stop of approximately eight (8) hours 
duration at Jacksonville, the tug Linden tows the 
empty barge to Matanilla Shoals. Except for peri- 
odie drydocking, the tug Parris Island is never in 
the United States; each of the barges is in the United 
States three and one-half (314) times each month; 
and the tug Linden is in the United States seven 
(7) times each month. 
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8. The tug Linden and the barges Pulpwood No. 1 
and Pulpwood No. 2 are subject to, and have been 
and are being operated by plaintiff in accordance 
with, the laws and regulations of Liberia. Among 
other requirements, Liberia has imposed an annual 
tonnage tax, a radio license tax, licensing of officers, 
and inspections. None of said vessels has ever been 
operated by plaintiff as an American flag vessel. 

9. The tug Parris Island is subject to, and has been 
and is being operated by plaintiff in accordance with, 
the laws and regulations of Honduras. Among other 
requirements, Honduras has imposed an annual ton- 
nage tax, a radio license tax, some licensing of officers, 
and inspections. Said vessel has never been operated 
by plaintiff as an American flag vessel. 

10. The following treaties between the United 
States and the Republics of Liberia and Honduras 
are in existence and contain the excerpts quoted 
hereafter: 

a. Article 15 of the Treaty of Friendship, Commerce 
and Navigation of the United States of America 
with the Republic of Liberia, dated August 8, 1938, 
54 Stat. 1739, provides: 

Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws in proof of na- 
tionality shall, both within the territorial 
waters of the other High Contracting Party 
and on the high seas be deemed to be the vessels 
of the Party whose flag is flown. ' 

Article 10 of the Consular Treaty of the United States 
with Liberia, dated October 7, 1938, 54 Stat. 1751, 
‘states in part: 

A consular officer shall have exclusive juris- 
diction over controversies arising out of the 
internal order of private vessels of his coun- 
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. _* * * Such an officer shall also have 
jurisdiction over issues concerning the adjust- 
ment of wages and the execution of contracts 
relating thereto provided, however, that such 
jurisdiction shall not exclude the jurisdiction 
conferred on local authorities under existing 
or future laws. 


b. Article 10 of the Treaty of Friendship, Com- 
merce and Consular Rights of the United States of 
America with the Republic of Honduras, dated 
December 7, 1927, 45 Stat. 2618 provides: 


Merchant vessels and other privately owned 
vessels under the flag of either of the High 
Contracting Parties, and carrying the papers 
required by its national laws in proof of na- 
tionality, shall, both within the territorial 
waters of the other High Contracting Party, 
and on the high seas, be deemed to be the 
vessels of the Party whose flag is flown. 


Article 22 of said treaty states: 


A consular officer shall have exclusive juris- 
diction over controversies arising out of the 
internal order of private vessels of his country, 
and shall alone exercise jurisdiction in cases, 
wherever arising, between officers and crews, 
pertaining to the enforcement of discipline on 
board, provided the vessel and the persons 
charged with wrongdoing shall have entered a 
port within his consular district. Such an offi- 
cer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the execu- 
tion of contracts relating thereto provided the 
local laws so permit. 


~ 


CONCLUSIONS OF LAW 


1. This Court has jurisdiction to hear and deter- 
mine the instant case. 

2. In directing an election in the instant case among 
foreign seamen manning vessels flying a foreign flag 
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and employed under contracts executed in a foreign 
country pursuant to foreign law, the National Labor 
Relations Board acted in excess of the statutory au- 
thority conferred. on it by the Labor-Management 
Relations Act of 1947, as amended. 

3. Unless the preliminary injunction prayed for is 
granted, plaintiff will suffer immediate and irrepar- 
able injury, including denial of protection and rights 
granted it under the statutes of the United States, 
and serious disturbance of plaintiff’s relations with 
its employees, all to plaintiff’s economic disadvantage. 

4. The granting of the preliminary injunction 
prayed for will cause less damage to defendants than 
the denial thereof will damage plaintiff. 

- 5. Plaintiff has no adequate remedy at law. 

6. Plaintiff’s Motion for a Preliminary Injunction 
is granted. 

7. Defendants’ Motion to Dismiss the Complaint is 
denied. 

ORDER 


It is hereby adjudged, ordered and decreed that, 
pending further order of this Court, the National 
Labor Relations Board, its members, agents, servants, 
employees, attorneys and all persons acting in con- 
cert with it be, and the same hereby are, restrained 
and enjoined from carrying out the Board’s Decision 
and Direction of Election dated March 19, 1962, in 
case No. 12-RO-1293 and from conducting an election 
among plaintiff’s employees covered in the aforesaid 
Decision and Direction of Election. 

It is further adjudged, ordered and decreed that 
plaintiff file its bond with corporate surety, to be ap- 
proved by the Court, in the sum of $1,000, conditioned 
or the payment o such costs and damages as may be 
ineurred or suffered by any party who is found to 
have been wrongfully enjoined or restrained. 
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And it is further adjudged, ordered and decreed 
that the motion of defendants to dismiss the action 
be, and the same is hereby, denied. 

(s) Georce L. Hazr. Jr., 
United States District Judge. 
Apri 13, 1962. 


Notice oF APPEAL 


Notice is hereby given that defendants herein, the 
Chairman and Members of ‘the National Labor Rela- 
tions Board, appeal to the Court of Appeals for the 
District of Columbia Circuit from the order and 
judgment entered’in this action on April 13, 1962, 
granting plaintiff’s motion for a preliminary injunc- 
tion and denying defendants’ motion to dismiss the 
complaint. 

Marce, Mattet-Prevost, 
Assistant General Counsel, 
National Labor Relations Board. 


Dated at Washington, D.C., this Ist day of May 
1962. 
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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the questions are: 

1. Whether a federal district court has jurisdiction to 
enjoin actions taken by the National Labor Relations 
Board in excess of its statutory authority where such 
actions violate statutory law, international law, and con- 
stitutional law. 

2. Whether the Labor Management Relations Act, as 
amended, applies to foreign seamen employed under 
foreign articles specifically providing for the applicability 
of foreign laws and serving upon foreign registered vessels 
flying foreign flags, which vessels are subject to, and have 
been and are being operated in accordance with, the laws 
and regulations of such foreign flag nations, and spend 
only a fractional part of their time in American waters. 


I. The court below had jurisdiction and correctly 
exercised such jurisdiction 


A. A federal district court has jurisdiction to 


enjoin acts of the Board in excess of its 
statutory authority before any statutory 
procedure for the review of errors has 
been initiated. _--__.....___----_______ 


. The court below properly concluded that 


the Board’s direction of an election war- 
ranted equitable relief. _-.....________ 


. The court below correctly entered an order 
preliminarily enjoining an election 
A. The Board’s action exceeds its statutory 


B. 


authority. 

The Board’s action violates the principle of 
international law, including treaties of the 
United States with Honduras and Liberia 
based thereon, that the law of the flag gov- 
erns the internal economy of a vessel. ___ 


. The Board’s action violates the Constitu- 


tion of the United States 
1. The Board’s action violates Article VI. 
2. The Board’s action violates Article I. _ 


3. The Board’s action violates the Fifth 
Amendment. ___-----__--_--______ 
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COUNTER-STATEMENT OF THE CASE 

A petition for certification as collective bargaining 
representative of certain of the employees of the Owens- 
Illinois Glass Company, an Ohio corporation (J.A.25a)?, 
hereinafter the appellee, was filed in September, 1961, by 
United Marine Division, NMU, AFL-CIO, Local No. 333, 
hereinafter the union, pursuant to the Labor Management 
Relations Act, as amended, 29 U.S.C. § 141 et seq., herein- 
after the Act. 

The employees of appellee involved here serve aboard 
four of its vessels. Two of these vessels are tugs (Parris 
Island and Linden) and two of these vessels are barges 
(Pulpwood No. 1 and Pulpwood No. 2). None of these 
vessels is registered in this country. Three of these vessels 
(Linden, Pulpwood No. 1, and Pulpwood No. 2) are reg- 
istered with the Republic of Liberia. (J.A.2a.) All three 
of these vessels are subject to, and have been and are being 
operated in accordance with, the laws and regulations of 
Liberia. (J.A.4a.) The fourth vessel (Parris Island) is 
registered with the Republic of Honduras. (J.A.2a.) She 
is subject to, and has been and is being operated in accord- 
ance with, the laws and regulations of Honduras. (J.A. 
4a.) None of these four vessels has ever been operated by 
the appellee as an American vessel. (J.A.4a.) 

The vessels involved here operate out of the Bahama 
Islands. (J.A.3a.) In normal operations, and excluding 
dry-dockings once a year which have been done in this 
country solely as a matter of convenience, the Linden 
comes to this country approximately seven times per 
month, the barges come to this country approximately 
three and one-half times per month, and the Parris Island 
never comes to this country. (J.A.4a.) Of the three vessels 


1“J.A.” references are to pages of the Joint Appendix, which is 
set forth at the end of appellants’ brief. 
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that come to this country, each spends approximately eight 
hours per trip in this country. (J.A.4a.) For bargaining 
unit purposes, the crews of these four vessels are com- 
posed entirely of foreign nationals. (J.A.2a.) Each of the 
members of the crews of the three Liberian vessels signs 
Liberian articles which provide for the applicability of 
Liberian law. These articles provide in paragraph 19 
(J.A.3a): 
“All rights and obligations of the parties to 


these Articles shall be subject to the Law and 
Regulations of the Republic of Liberia.” 


Each of the members of the crew of the Honduran vessel 
signs Honduran articles which provide for the applicabil- 
ity of Honduran law. These articles provide in paragraph 
19 (J.A.3a): 


“All rights and obligations of the parties to 


these Articles shall be subject to the Law and 
Regulations of the Republic of Honduras.” 


On March 19, 1962, the National Labor Relations 
Board, hereinafter the Board, with only three of its five 
members concurring, entered a Decision and Direction of 
Election (12-RC-1293) which ordered the Regional Direc- 
tor for the 12th Region of the Board to conduct an election 
among 27 employees of the appellee. (J.A.9a-16a.) This 
election was ordered to be completed by the earliest pos- 
sible date, but not later than April 18, 1962. 

On March 30, 1962, appellee filed suit in the United 
States District Court for the District of Columbia, herein- 
after the court below, for an order enjoining and restrain- 
ing the Board, its agents, servants, employees, attorneys, 
and all other persons acting in concert with it from carry- 
ing out said Decision and Direction of Election. The veri- 
fied complaint alleged that the Board had exceeded its 
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authority under the Act, and had violated the constitution 
and treaties of this nation with Liberia and Honduras. 
(J.A.1a-8a.) The Board moved to dismiss the suit. (J.A. 
24a.) On April 13, 1962, the court below, after hearing, 
denied the Board’s motion to dismiss and granted a pre- 
liminary injunction. (J.A.25a-30a.) 

The court below, emphasizing the foreign aspects of 
the instant case, held that it had jurisdiction since the 
procedure for the review of errors under the Act was not 
exclusive in those cases, such as the instant one, where the 
Board had exceeded its statutory authority under the Act. 
After also holding that equitable relief was necessary, the 
court below entered an appropriate order. (J. -A.29a-30a.) 

On May 1, 1962, the appellants filed a notice of appeal 
from this order. (J.A.30a.) 


STATUTES AND TREATIES INVOLVED 


The relevant statutory provisions involved are set 
forth in Appendix A of appellants’ brief. Pertinent por- 
tions of treaties are compiled and quoted in Appendix I of 
this brief, infra pp. 42-43. 


SUMMARY OF ARGUMENT 


In directing this election, the Board applied this na- 
tion’s labor laws to foreign seamen employed under for- 
eign articles specifically providing for the applicability of 
foreign laws and serving upon foreign registered vessels 
flying foreign flags and spending only a fractional part of 
their time in American waters. Appellee, the employer of 
the seamen, brought an action in the court below to enjoin 
the election ordered by the Board among these seamen. 
There are three basic reasons why the Board should not 
have ordered an election in the instant case. First, the 
Board’s action exceeds its statutory authority. Second, the 
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Board’s action violates the principle of international law, 
including treaties of the United States based thereon, that 
the law of the flag governs the internal economy of a ves- 
sel. Third, the Board’s action violates the Constitution of 
the United States. The court below had jurisdiction to 
entertain this action because the Board has exceeded its 
statutory authority and has impaired constitutional rights 
and treaty obligations. 

The court below correctly concluded that appellee is 
not limited to the review provided under the Act where 
the Board has acted in excess of its statutory authority. 
“* * * This suit is not one to ‘review,’ in the sense of that 
term as used in the Act, a decision of the Board made 
within its jurisdiction. * * *” (Leedom v. Kyne, 101 App. 
D.C. 398, 249 F. 2d 490 (C.A. D.C., 1957), aff'd, 358 U.S. 
184, at p. 188 (1958).) Consequently, the court below 
correctly held that it had jurisdiction to enjoin the Board’s 
direction of an election in the instant case. 

The court below rightly decided that Congress did not 
intend the Act to apply to foreign crews serving aboard 
foreign flag vessels. The hearings, the reports, and most 
important, the Act itself, which is tellingly silent, are clear 
evidence of this intent. The various courts, including the 
Supreme Court and the court below, have repeatedly so 
held. The Board’s action was in plain violation of §§ 9(c), 
2(6) and 2(7) of the Act, which, by reference to legis- 
lative history, prior judicial construction and general 
principles of statutory interpretation, prevent the Board’s 
exercise of jurisdiction over foreign seamen sailing under 
the flag of a foreign country. The court below properly 
held that the Board had exceeded its statutory authority 
in ordering an election. 

All four of the vessels are subject to, and have been 
and are being operated in accordance with, the laws and 
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regulations of foreign flag nations. None of these vessels 
has ever been operated by appellee as an American ves- 
sel. In normal operations, one of the vessels does not even 
come to this country, and each of the other three vessels 
spends only a fractional part of her time in American 
waters. Even if such contacts with this country were more 
frequent and more significant, that would not detract from 
the principle that the law of the flag state governs since 
“* * *the virtue and utility of seaborne commerce lies in 
its frequent and important contacts with more than one 
country. * * *” (Lauritzen v. Larsen, 345 U. S. 571, at 
p. 581 (1953).) All of these vessels are manned only by 
foreign seamen who sign shipping articles specifically pro- 
viding for the applicability of foreign laws. “* * *We can- 
not read into the* * *Act an intent to change the con- 
tractual provisions made by these parties.* * *” (Benz v. 
Compania Naviera Hidalgo, 353 U. S. 138, at pp. 146-7 
(1957).) The Board had no authority to order an election 
among these foreign seamen. 

Application of the Act to these foreign flag vessels 
and their foreign crews also impairs United States treaty 
obligations and violates the constitution. Contrary to ap- 
pellants’ assertion that the internal economy doctrine 
means only that a vessel’s nationality cannot be unilater- 
ally denied, the internal economy doctrine broadly in- 
cludes, among other things, the contracts and the relations 
between seamen and their employers. The treaties in- 
volved here so provide. To suggest, as appellants have, 
that Congress may pass legislation in contravention of such 
treaties begs the question since Congress obviously has 
not done so in this instance. 

While the serious adverse effects that the Board’s 
action would have had upon this nation as a whole cannot 
be overemphasized, the Board’s action, had it not been en- 
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joined immediately, would also have caused the appellee 
to suffer immediate and irreparable harm. The court be- 
low rightly so held. Among other things, the appellee 
would have been denied the protection granted to it under 
the laws and the constitution of this nation; the appellee 
would have been caused to violate each of its existing 
employment contracts, which specifically provide for the 
applicability of foreign laws, and would have been sub- 
jected to damages and other sanctions as a consequence 
thereof; the operation of the appellee’s vessels would have 
been impaired and its relations with its employees seri- 
ously disturbed and disrupted. Appellee, as the court be- 
low properly held, had no adequate remedy at law. In 
striking contrast with the necessity of granting immediate 
relief to protect this nation’s and the appellee’s interests, 
neither the Board nor anyone else was, or could have been, 
harmed by the relief granted by the court below. “* * * 
[N]o irreparable damage would be caused by a brief de- 
lay of the election* * *.” (Empresa Hondurena de 
Vapores, S.A. v. McLeod, 300 F. 2d 222, at p. 225 (2d 
C.A., 1962), cert. granted, 370 U. S. 915 (1962).) A re- 
fusal to grant the temporary relief requested here would 
have been tantamount to holding that neither this nation’s 
interests nor the appellee’s interests, before being im- 
paired, even required determination of the question of 
whether the Board had acted lawfully. On balance, as the 
court below held, the considerations involved here de- 
manded temporary relief immediately. “* * *Not only is 
the case in favor of judicial action stronger than in the 
typical domestic representation dispute, but the practical 
objections against it are weaker.* * *.” (Empresa Hon- 
durena de Vapores, S.A. v. McLeod, 300 F. 2d 222, at p. 
229 (2d C.A., 1962), cert. granted, 370 U. S. 915 (1962).) 
The court below properly granted the relief requested. 


7 
ARGUMENT 
I. The court below had jurisdiction and correctly exercised 
such jurisdiction. 

A. A federal district court has jurisdiction to enjoin 
acts of the Board in excess of its statutory authority 
before any statutory procedure for the review of 
errors has been initiated. 


From the outset of this discussion of whether the court 
below had jurisdiction of the instant case, it is necessary 
to distinguish—as the Supreme Court and other courts 
have done, and the appellants have not done—those situa- 
tions in which the Board has acted within its statutory 
authority and those situations in which the Board has not 
acted within its statutory authority. 


In Leedom v. Kyne, 101 App. D.C. 398, 249 F. 2d 490 
(C.A.D.C., 1957), aff'd, 358 U. S. 184 (1958), a profes- 
sional association brought an action to set aside a Board 
certification on the ground that the Board had exceeded 
its statutory authority by including professional employees 
in a mixed group without their consent. The association, 
which had won the election, could have obtained review 
by bargaining for the professional employees alone. If the 
association had done so, it would have subjected itself to 
an unfair labor practice charge; and it could have chal- 
lenged the Board’s ruling in that manner.” Instead, how- 
ever, the association brought an action in the district court 
to vacate the Board’s order on the ground that the Board 
had exceeded its statutory authority. Resting its decision 


*No distinction can be made, as appellants have attempted, be- 
tween that case and the instant case on the ground that the re- 
view was “remote” in that case and not in the instant case. 
(Appellants’ Brief p. 11.) In both cases, review was dependent 
upon an unfair labor practice charge being filed by another 
party. More importantly, however, Leedom v. Kyne was de- 
cided on the basis set forth above. 
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on the distinction between those cases in which the Board 
has acted within its statutory authority and those in which 
it has not, rather than on any meaningless distinction be- 
tween employers and other litigants, the Supreme Court, 
as had this court, held that the district court had properly 
taken jurisdiction of the case, stating at page 188: 

“* * *This case, in its posture before us, in- 
volves ‘unlawful action of the Board [which] has 
inflicted an injury on the [respondent].’ Does the 
law, ‘apart from the review provisions of the 
.. Act,’ afford a remedy? We think the answer 
surely must be yes. This suit is not one to ‘re- 
view,’ in the sense of that term as used in the 
Act, a decision of the Board made within its juris- 
diction. Rather it is one to strike down an order 
of the Board made in excess of its delegated pow- 
ers and contrary to a specific prohibition in the 
Act, * * #” 

(Emphasis added.) 
Even prior to Leedom v. Kyne, this court had held— 
and without the constitutional and international aspects of 
the instant case being present—that a subsequent proced- 
ure for reviewing errors under the Act does not preclude 
immediate equitable judicial intervention where the Board 
has exceeded its statutory authority. In Farmer v. United 
Electrical, Radio & Machine Workers, 93 App. D.C. 178, 
211 F. 2d 36 (D.C.C.A., 1954), cert. denied, 347 U. S. 943 
(1954), the Board, acting in excess of its statutory author- 
ity, required union officers to affirm the truth of affidavits 
filed by them. The unions brought an action for an injunc- 
tion. The Board argued, as appellants do here, that: 
“* * *The Act makes the Unions’ compliance 
with the filing requirements of § 9(h) a condition 
precedent to their participation in unfair labor 
practice proceedings under § 10 and certification 
proceedings under § 9; that only Board action in 


a proceeding under § 10 is subject to judicial re- 
view under the Act; that the procedure initiated 
by the Notice and Order is merely a preliminary 
step to such reviewable Board action; hence, this 
preliminary step—like, for example, the issuance 
of an unfair labor practice complaint or the cer- 
tification in a representation proceeding—in- 
volves the exercise of Board discretion which is 
not reviewable either in the Court of Appeals 
under the review provisions of the Act, or the 
District Court in the exercise of its equitable jur- 
isdiction.” 
(93 App. D.C. 178, at pp. 181-2, 
211 F. 2d 36, at p. 39.) 


Both the trial court and this court recognized that the 
unions had the means of having the Board’s action re- 
viewed at a later time. Finding that the Board had acted 
beyond its statutory authority, both courts broadly held 
that such a review was not adequate. This court stated: 


“Tt is clear enough that review of Board ac- 
tion in the Courts of Appeals is limited to unfair 
labor practice proceedings under § 10. But the 
question whether action, preliminary to such 
proceedings and plainly beyond the scope of 
statutory authority, may be reviewed by the Dis- 
trict Court in the exercise of its equity power was 
twice reserved by the Supreme Court to await 
‘the required showing of unlawful action by the 
Board and resulting injury * * * whether by 
way of departure from statutory requirements or 
from those of due process of law.’ We think the 
required showing is presented in these cases. 


““* * *In these circumstances, it can hardly be 
said that the action assailed is not ripe for review, 
or that the Unions should be required to exhaust 
a dubious opportunity for hearing offered to them 
after the ax has fallen, or that there is an ade- 
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quate remedy at law for the injuries resulting 
from the Board’s unlawful action. * * *” 
(93 App. D.C. 178, at p. 182, 
211 F. 2d 36, at p. 40.) 
To suggest, as appellants have, that the decision stands 
for the proposition that the Board may act in excess of its 
statutory authority with impunity towards employers but 
not against other litigants is sheer folly. 

That the vital distinction of whether the Board has 
acted within or without its statutory authority has been 
completely overlooked by the appellants is also made 
clear by the first sentence of appellants’ jurisdictional ar- 
gument. 

“The law is well settled in this Circuit [citing 
four decisions from this Circuit] that a federal 
district court lacks jurisdiction to entertain an 
employer’s suit to review and set aside a Board 
decision in a representation proceeding.* * *” 

(Appellants’ Brief p. 8.) 
This sentence, as the four decisions cited in support thereof 
show, is based on the premise, which the court below 
correctly held to be inapplicable here, that the Board was 
acting within its statutory authority. All of those four 
decisions involved questions far different from those pre- 
sented here: the question of whether affidavit require- 
ments had been met (Atlas Life Insurance Company v. 
Leedom, 109 App. D.C. 97, 284 F. 2d 231 (D.C.C.A,, 
1960) ); the question of whether the Board could change 
its contract bar rule (General Cable Corporation v. Lee- 
dom, 107 App. D. C. 357, 278 F. 2d 237 (D.C. C. A, 
1960) ); the question of whether the interest of the peti- 
tioning labor organization must appear on the record 
(Norris, Inc. v. National Labor Relations Board, 85 App. 
D.C. 106, 177 F. 2d 26 (D.C.C.A., 1949) ); the question of 


whether dispatchers were supervisors (Connecticut Light 
and Power Company v. Leedom, 174 F. Supp. 171 (D.C. 
D.C., 1959) ). Consequently, appellants’ assertion can at 
the most only mean that “the law is well settled in this 
Circuit that a federal district court lacks jurisdiction to 
entertain an employer’s suit to review and set aside a 
Board decision in a representative proceeding * * *” 
where the Board has acted within its statutory authority; 
as such, the appellants’ assertion is immaterial here. 


Similarly, none of the other decisions cited by appel- 
lants in support of their jurisdictional argument involves 
constitutional and international questions arising from 
the Board’s acting in excess of its statutory authority. 
Moreover, all of such cases—with one exception—are pre- 
Leedom v. Kyne: Myers v. Bethlehem, 303 U. S. 41 (1938); 
A.F. of L. v. Labor Board, 308 U. S. 401 (1940); Madden 
v. Brotherhood and Union of Tr. Employees, 147 F. 2d 439 
(4th C.C.A., 1945); Fitzgerald v. Douds, 167 F. 2d 714 
(2d C. C. A., 1948); Volney Felt Mills, Inc. v. LeBus, 196 
F. 2d 497 (5th C.A., 1952); McLeod v. Local 476, United 
Brotherhood of Indus. Wkrs., 288 F. 2d 198 (2d C.A., 
1961). 


That the review procedure under the Act is not exclu- 
sive where the Board has exceeded its statutory authority 
is quite effectively brought out by the two United Fruit 
cases (Sociedad Nacional de Marineros de Honduras v. 
McCulloch, 201 F. Supp. 82 (D.C. D.C., 1962), cert. 
granted, 370 U.S. 915 (1962), and Empresa Hondurena de 


°These cases merely show that several courts have interpreted 
the legislative history of the Act as indicating that there was 
no legislative intent to allow district court review in the run-of- 
the-mill type case where the Board has acted within its statu- 
tory authority. Appellants also cite legislative history to the 
same effect. (Appellants’ Brief pp. 8-10.) 
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Vapores, S.A. v. McLeod, 300 F. 2d 222 (2d C.A., 1962), 
cert. granted, 370 U. S. 915 (1962) ). These two cases in- 
volved the Board’s Decision and Direction of Election in 
United Fruit Co., 134 N.L.R.B. No. 25 (1961), where the 
Board had held that the Act was applicable to foreign 
crews serving on foreign flag vessels. Despite the fact that 
the one action had been brought by a union and that the 
other action had been brought by an employer, both courts 
held that a district court had jurisdiction in a representa- 
tion case where the Board has acted beyond its statutory 
authority. The Second Circuit, in reversing the trial 
court’s order denying a temporary injunction to the em- 
ployer-plaintiff, aptly stated: 


“Leedom v. Kyne, supra, must be taken to 
have determined that * * * representation 
orders of the NLRB have not been vested with 
complete immunity from injunction, either by 
inferences from the National Labor Relations Act 
or on the principle of Myers v. Bethlehem Ship- 
building Corporation, 303 U. S. 41, 58S. Ct. 459, 
82 L. Ed. 638 (1938). * * * The considerations 
as to delay from judicial intervention, persua- 
sively marshalled in Mr. Justice Brennan’s dis- 
sent for Mr. Justice Frankfurter and himself in 
Leedom v. Kyne, supra, at 191-196, 79 S. Ct. at 
180, argue for a negative answer in the usual 
case, having purely domestic significance, where 
the Board is alleged to have acted wrongly, al- 
though not plainly so * * *, An altogether dif- 
ferent situation is presented when, as here, there 
is a substantial claim that the Board is exceeding 
its jurisdiction in the field of foreign relations and 
is thereby offending a friendly foreign govern- 
ment; we cannot believe Congress would have 
wished to limit the role of the courts in that sit- 
uation to cases where the Board had violated a 
‘clear statutory command,’ * * * as against a com- 


mand not so clear. Not only is the case in favor 
of judicial action stronger than in the typical 
domestic representation dispute, but the practical 
objections against it are weaker. Here the Board 
is entering a new and sensitive area of activity; 
while we do not assert that its jurisdiction with 
respect to foreign flag ships is to be decided on an 
all or nothing basis, the significant variations 
among the fact patterns are sufficiently few that 
guidelines ought soon be pricked out by the 
courts—failing the more desirable solution of 
new legislation—and the problem will thus not 
be a constantly recurring one. 
* * * 


“* * * [A]s shown in 73 Harv. L. Rev. 84,219- 
220 (1959), the possibility of the plaintiff’s pre- 
cipitating an unfair practice charge was present 
in Leedom v. Kyne itself; yet the Court evidently 
did not deem this fatal. * * * Sufficient though 
these answers may be, a more generally satisfy- 


ing one is again the distinction between a case 
with international aspects and one without. If 
action ordered by the Board would trench on the 
jurisdiction of a foreign government contrary to 
the will of Congress, the best time to stop it is 
before the offense occurs, not somewhere along 
the line.” 


(300 F. 2d 222, at pp. 228-9.)* 


‘In Consolidated Edison Company of New York, Inc. v. McLeod, 

302 F. 2d 354 (2d C.A., 1962), the Second Circuit has again re- 
iterated that a district court’s jurisdiction does not hinge upon 
whether the plaintiff is an employer or a union in cases such as 
that presented here. There, the court affirmed the trial court’s 
order denying an employer’s motion to enjoin an election or- 
dered by the Board and stated: 

“The orders of the Board are reviewable, not by the 
district courts, but by the Court of Appeals (National 
Labor Relations Act, Section 10; 29 U.S.C.A. § 160). 
Section 9(d) of the Act (29 U.S.C.A. § 159) (d)) pro- 
vides expressly for review by the Court of Appeals of 
determinations as to representation. 


Even without the constitutional and international 
aspects of the instant case, it is clear, as another sampling 
of the cases will show, that the review provisions of the 
Act are not exclusive, even for an employer, where the 
Board has acted in excess of its statutory authority. 


In Burgess Norton Mfg. Co. v. Madden, 43 LC P. 
17,228 (N.D. Ill, 1961), for example, an employer brought 
an action in the district court to enjoin one of the Board’s 
agents from destroying certain ballots. The court held that 
the destruction of the ballots would constitute an act in 
excess of the agent’s statutory authority; hence, the agent’s 
actions were properly enjoinable. 


“The Act does not specifically provide for 
judicial review of cases of this nature. But, a 
federal district court in accordance with the 
Supreme Court’s decision in Leedom v. Kyne, 
(1958), 358 U. S. 184, has authority, in an 
independent suit under its general jurisdiction, to 
restrain the Regional Director or the Board from 
inflicting injury on a party to a representation 
proceeding where such injury is the result of the 
Board’s having exceeded its statutory authority 
or the Board’s acting contrary to the express 
provisions of the Act.* * *” 

(Emphasis added. p. 25,431.) 


“There is, however, a very narrow and limited area 
in which district courts have the power to enjoin ac- 
tions of the Board with respect to representation. Where 
the Board’s action is unconstitutional (Fay v. Douds, 
172 F. 2d 720 (2d Cir. 1949)), contravenes a specific 
provision of the statute (Leedom v. Kyne, 358 U. S. 
184, 79 S. Ct. 180, 3 L. Ed. 2d 210 (1958) ) or exceeds the 
jurisdiction of the Board in the field of foreign relations 
and thereby offends a friendly foreign power (Empresa 
Hondurena de Vapores v. McLeod, 300 F. 2d 222 (2d 
Cir. 1962)) the district courts may grant injunctive re- 


lie Sid 
(302 F. 2d 354, at p. 355.) 


Again, in the very recent case of Greyhound Corpora- 
tion v. Boire, 205 F. Supp. 686 (S. D. Fla., 1962), the court 
held that an employer was not without an immediate 
remedy where the Board had acted in excess of its statu- 
tory authority. There, the Board had held that a bus termi- 
nal and a concessionaire who furnished maids, janitors, 
and porters to the terminal were joint employers and or- 
dered an election among their employees. The bus termi- 
nal brought an action in the district court to enjoin the 
election on the ground that the Board had exceeded its 
jurisdiction in ordering an election because it and the con- 
cessionaire were not joint employers. The defendant, 
Regional Director of the Board’s Twelfth Region, made 
the same jurisdictional contentions that appellants do here. 
Exposing the fallacies of these contentions, the court 
stated: 

“* * *Whether or not this Court is authorized to 
intervene in a representation proceeding depends 
ultimately on the facts presented to it; and if it 
appears that the Board exceeded its delegated 
powers, either by acting contrary to a mandatory 
prohibition of the Act (See Leedom v. Kyne, 
supra) or by acting clearly contrary to the over- 
all spirit of the Act and the manifested intention 
of Congress (see Empresa Hondurena de Vapores 
v. McLeod, supra), then this Court cannot fail to 
exercise its equity powers to prevent a wrong.” 

(205 F. Supp. 686, at p. 690.) 


Consequently, the court, holding that the Board had im- 
properly concluded that a joint employer relationship ex- 
isted, entered an injunction on behalf of the employer on 
the ground that the Board had exceeded its statutory au- 
thority in ordering an election. As subsequently shown, 
the instant case is also precisely such a case in which the 
Board has acted “* * * clearly contrary to the over-all 
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spirit of the Act and the manifested intention of Congress 


OK Ke? 


The rulings in all of such cases are, of course, con- 
sistent with the Supreme Court’s recent holding in Har- 
mon v. Brucker, 355 U.S. 579, at pp. 581-2 (1958): 

“In keeping with our duty to avoid deciding 

constitutional questions presented unless essen- 
tial to proper disposition of a case, we look first to 
petitioners’ nonconstitutional claim that respond- 
ent acted in excess of powers granted him by 
Congress. Generally, judicial relief is available to 
one who has been injured by an act of a govern- 
ment official which is in excess of his express or 
implied powers. American School of Magnetic 
Healing v. McAnnulty, 187 U. S. 94, 108; Phila- 
delphia Co. v. Stimson, 223 U. S. 605, 621-22; 
Stark v. Wickard, 321 U.S. 288, 310. The District 
Court had not only jurisdiction to determine its 
jurisdiction but also power to construe the stat- 
utes involved to determine whether the respond- 
ent did exceed his powers. If he did so, his ac- 
tions would not constitute exercises of his ad- 
ministrative discretion, and, in such circum- 
stances as those before us, judicial relief from 
this illegality would be available. * * *” 


(Emphasis added.) 


Accordingly, it is clear that appellants’ one-sided in- 
terpretation of review is both illogical and ill-founded. As 
the above authorities convincingly show, where the Board 
has acted in excess of its statutory authority a party, even 
an employer, is not limited to the procedure for review of 
errors provided for under the Act. That the Board’s un- 
authorized action here also violated constitutional and 
international principles of law underscores the jurisdic- 
tion of the court below and the necessity for its having 
been exercised. 
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B. The court below properly concluded that the Board’s 
direction of an election warranted equitable relief. 


In the face of contrary conclusions by the court be- 
low (J.A.29a), appellants argue: 


“3. The Board’s Direction of Election did not 
impose such injury as would warrant equitable 
relief. Appellee is under no legal obligation flow- 
ing from that action unless and until the peti- 
tioning union wins the election, is certified by the 
Board, and obtains a Board order, reviewable in 
the court of appeals, directing appellee to bargain 
with it. * * *” 

(Appellants’ Brief p. 6.) 


Appellants’ argument that appellee must wait until its 
rights have been destroyed by unauthorized action of the 
Board before seeking judicial review bristles with diffi- 
culties. 

Contrary to appellants’ assertion that appellee would 


have no obligations until the Board has issued an order 
directing appellee to bargain with a certified union, it is 
only necessary to recall the procedure in obtaining ju- 
dicial review in this manner to realize the inherent fal- 
lacies of the argument.’ As shown in the margin, appel- 


In order to view appellants’ assertion in its proper perspective, 
a greatly over-simplified outline in review of the procedure in- 
volved is appropriate. That some of the assumptions made in 
this sketch to show this procedure working at its “best” are 
questionable is well borne out by Greyhound Corporation v. 
Boire, 205 F. Supp. 686 (S.D. Fla., 1962), previously discussed. 


Appellee would initially be required to prepare a list of its 
foreign seamen who are eligible to vote and then submit the 
list to one of the Board’s agents. Appellee would then be re- 
quired to post notices on its foreign flag vessels advising the 
foreign seamen of the forthcoming election. As to at least three 
of the vessels involved here, the Board would require appellee 
to allow its agents to come aboard to conduct the election. At 
that time, appellee would then be required to furnish an observer 
for the elections. Following the balloting, and the counting and 
tallying thereof, appellee would be required to file its objections 
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lee’s active participation is required at every step of this 
circuitous journey of some eighteen to twenty-four months. 
In terms of employee relations, for example, the appellee, 
even after successfully defending such a charge, could not 
help but lose. Irreparable injury abounds in such a case. 


“k * * As ordinarily understood, an injury is 
irreparable, within the law of injunctions, where 
it is of such a character that a fair and reasonable 
redress may not be had in a court of law, so that 
to refuse the injunction would be a denial of jus- 
tice—in other words, where, from the nature of 
the act, or from the circumstances surrounding 
the person injured, or from the financial con- 
dition of the person committing it, it cannot be 
readily, adequately, and completely compensated 
for with money.” 

(28 Am. Jur., Injunctions § 48, 
p. 543 (1959).) 


The court below had no alternative other than to conclude 


that this time-tortured procedure would cause appellee, 


within five days. An investigation of the objections would next 
be undertaken. Upon completion of the investigation, a report 
would subsequently be issued. If appellee objected to the re- 
port, appellee would then be required to file its exceptions to the 
report. At some subsequent time, the Board would consider 
the objections. The Board would order that a hearing be 
held on the objections, that the election be set aside, or that 
a certification be issued. If a certification, the least time-con- 
suming of the three alternatives, is issued, then the union may 
demand that appellee bargain with it. The appellee must 
refuse to bargain with the union. The union may file an un- 
fair labor practice charge against appellee. At this time, an in- 
vestigation of the union’s charges is undertaken. If the charge 
is found to be well taken, a complaint is filed. Appellee then 
is required to file an answer to the complaint. At some subse- 
quent time, a hearing will be held before a trial examiner of 
the Board. Following the hearing, the trial examiner issues a 
report and a recommended order. If appellee has any exceptions 
to the trial examiner’s report and recommended order, appellee 
must file these with the Board. After consideration of the re- 
port, exceptions, and briefs, the Board issues its decision and 
order. If appellee has still not complied with the decision and 
order, they are presented to an appropriate appellate court. 
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among other things, to “* * * suffer immediate and ir- 
reparable injury * * *” with respect to its ““* * * relations 
with its employees * * *.” (J.A.29a.) As this court 
stated in Farmer v. United Electrical, Radio & Machine 
Workers, 93 App. D.C. 178, at p. 182, 211 F. 2d 36, at p. 
40 (D.C.C.A., 1954) cert. denied, 347 U. S. 943 (1954): 

“* * *In these circumstances, it can hardly be 

said that the action assailed is not ripe for review, 

or that the * * *[plaintiff] should be required to 

exhaust a dubious opportunity for hearing of- 

fered to them after the ax had fallen, or that 
there is an adequate remedy at law for the in- 
juries resulting from the Board’s unlawful action. 
kK? 
Whatever may be the merits of the above procedure where 
the Board has acted within its statutory authority, it is 
patently inapplicable where the Board has committed 
acts beyond its authority. 

Appellants also assert that “the Empresa-Sociedad 
[United Fruit] litigation is wholly distinguishable from 
the instant proceeding on * * *” the question of injury 
because a contract with a union was involved there, and 
that the plaintiff there might have been caused to breach 
that contract. (Appellants’ Brief p. 24.) 

“k * *No similar allegation can be made in this 

case as the seamen involved are not, so far as the 

record shows, presently represented by any 
union, * * *” 
(Appellants’ Brief p. 24.) 
Not only was a similar claim made by the verified com- 
plaint filed in this case (J.A.7a), it was, for the purposes 
of appellants’ motion to dismiss in the court below, con- 
ceded by appellants. 
“b. Plaintiff will be caused to breach each of 
its existing employment contracts, which spe- 
cifically provide for the applicability of either Li- 
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berian or Honduran law, and may be subjected to 

damages and other sanctions as a consequence.” 
Appellants fail to state why these individual contracts 
should now be considered by this court as second-class 
contracts not worthy of either recognition or protection. 


Il. The court below correctly entered an order prelimi- 
narily enjoining an election. 

There are three basic reasons why the Board could 
not order an election in the instant case. First, the Board’s 
action exceeds its statutory authority. The court below 
held that the Board had exceeded its statutory authority; 
consequently, it was unnecessary to pass upon the other 
two reasons. Second, the Board’s action violates the 
principle of international law, including treaties of the 
United States with Honduras and Liberia based thereon, 
that the law of the flag governs the internal economy of a 
vessel. Third, the Board’s action violates the Constitu- 
tion of the United States. 

Appellants argue that “* * *no such showing can be 
made here * * *” that the Board “* * *has exceeded its 
statutory authority or violated constitutional or treaty 
rights * * *.” (Appellants’ Brief pp. 14-5.) The court 
below specifically concluded: 

“2. In directing an election in the instant 
case among foreign seamen manning vessels fly- 

ing a foreign flag and employed under contracts 

executed in a foreign country pursuant to foreign 

law, the National Labor Relations Board acted in 
excess of the statutory authority conferred on it 

by the Labor-Management Relations Act of 1947, 


as amended.” 
(J.A.28a-29a. ) 


The court below also could have properly held that the 
Board’s action violated constitutional and treaty rights. 
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A. The Board’s action exceeds its statutory authority. 


Congress did not intend the Act to apply to foreign 
seamen serving aboard foreign flag vessels. The hearings, 
the reports,’ and the Act itself are clear evidence of this 
intent. To the contrary, Congress, knowing full well that 
American individuals and corporations own foreign flag 
ships, by its silence obviously intended not to extend the 
Act to such cases as that presented here.® 

Congress may properly be deemed to have relied on 
the rule of statutory construction that precludes such an 
ee 
*Hearings on S. 55 and S.J. Res. 22, on a Labor Relations Pro- 
gram to Reduce Industrial Strife Before the Senate Committee 

on Labor and Public Welfare, 80th Cong,, 1st Sess., pp. 1396, 
1398, 1399, 1405, 1411, 1413 (1947); Hearings on Bills to amend 
and repeal the National Labor Relations Act Before the House 
Committee on Education and Labor, 80th Cong., Ist Sess., pp. 
1631, 1657 (1947). The testimony is peppered with such phrases 
as “American seamen”, “American Merchant Marine”, “Ameri- 


can workers”, “American flag member companies”, “American 
labor”, 


7S. Rep. No. 105, 80th Cong., 1st Sess. 2, p. 6 (1947) expresses 
concern for “American vessels”. H. R. Rep. No. 245, 80th Cong., 
1st Sess., p. 4 (1947) expresses concern for “American working- 
men”, 


‘Appellants categorically, albeit erroneously, state: 
“* ™ * Congress did intend the Act to encompass such 


vessels.” 
(Appellants’ Brief p. 23.) 
In support of this erroneous statement, appellants rely almost ex- 
clusively on the following premise: 

“* * * The only contact which the vessels have with the 
countries whose flags they fly is that the crewmen have 
signed the shipping articles of those countries. * * *” 

(Appellants’ Brief p. 18.) 
In so stating, of course, the appellants have pointed out not 
“only” one but two reasons showing the inapplicability of the 
Act in the instant case: (1) the law of the flag, which as sub- 
sequently shown is to be given “cardinal importance”; (2) the 
shipping articles, which specifically provide for the applicability 
of the laws of the flag nations. In addition, however, there are, 
as the verified complaint alleges (J.A.4a), other contacts with 
the flag nations involved here. 
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extension of the Act. It has been the law in this country 
since at least 1804 that “* * *an act of Congress ought 
never to be construed to violate the law of nations if any 
other possible construction remains * * *,.” (Emphasis 
added. Murray v. Schooner Charming Betsy, 2-7 U.S. 450, 
at p. 452 (1804).) Again, in Brown v. Duchesne, 60 U.S. 
183 (1856), the Supreme Court, in construing our patent 
laws, which were silent as to their coverage of foreign 
ships in our ports, held that Congress had expressed no 
intention of subjecting to our patent laws the use of im- 
provements on foreign vessels stopping at our ports. 


“ok * *We think these laws ought to be construed 
in the spirit in which they were made—that is, as 
founded in justice—and should not be strained 
by technical constructions to reach cases which 
Congress evidently could not have contemplated, 
without departing from the principle upon which 
they were legislating, and going far beyond the 


object they intended to accomplish.” 
(60 U.S. 183, at p. 197.)° 


Similarly, in New York Central v. Chisholm, 268 U. S. 29 
(1925), the Supreme Court refused to hold that the 
Federal Employers’ Liability Act applied to an accident 
which took place in Canada aboard a railroad train 
operated by defendant between New York and Montreal. 


“It [the statute] contains no words which 
definitely disclose an intention to give it extra- 
territorial effect, nor do the circumstances re- 
quire an inference of such purpose. * * *” 

(Emphasis added. 268 U. S. 29, 
at p. 31.) 


In Benz v. Compania Naviera Hidalgo, 353 U. S. 138 (1957), 
where the applicability of the Act now under consideration was 
involved, the Supreme Court cited this case and stated that the 
problem was a “related” one. 
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More recently, in Foley Bros. v. Filardo, 336 U. S. 281 
(1949), the Supreme Court refused to hold that Congress 
intended the Eight Hour Law to apply to an American 
citizen employed abroad on a construction job being per- 
formed for the United States by a private American con- 
tractor. 


“* * *Congress is primarily concerned with 
domestic conditions. We find nothing in the Act 
itself, as amended, nor in the legislative history, 
which would lead to the belief that Congress 
entertained any intention other than the normal 
one in this case. * * *” 


(336 U.S. 281, at p. 285.) 


In language particularly appropriate to the question of 
statutory construction involved here, the Supreme Court 
in Lauritzen v. Larsen, 345 U.S. 571 (1953), where the 
Jones Act was held inapplicable, again stated: 


“Congress could not have been unaware of 
the necessity of construction imposed upon courts 
by such generality of language and was well 
warned that in the absence of more definite di- 
rections than are contained in the Jones Act it 
would be applied by the courts to foreign events, 
foreign ships and foreign seamen only in accord- 
ance with the usual doctrine and practices of 
maritime law.” 
(345 U.S. 571, at p. 581.) 
Thus, the Supreme Court, through similar statutory 
construction, found the Act involved here inapplicable to 
labor disputes arising on foreign vessels. In Benz v. Com- 
pania Naviera Hidalgo, 353 U.S. 138 (1957), the Supreme 
Court stated: 
“+ * *Tt follows that if Congress had so chosen, 


it could have made the Act applicable to wage 
disputes arising on foreign vessels between 
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nationals of other countries when the vessel 
comes within our territorial waters. The question 
here therefore narrows to one of intent of the 
Congress as to the coverage of the Act. 

“The parties point to nothing in the Act itself 
or its legislative history that indicates in any way 
that the Congress intended to bring such disputes 
within the coverage of the Act. * * * 

“Our study of the Act leaves us convinced 
that Congress did not fashion it to resolve labor 
disputes between nationals of other countries 
operating ships under foreign laws. The whole 
background of the Act is concerned with indus- 
trial strife between American employers and 
employees. In fact, no discussion in either House 
of Congress has been called to our attention from 
the thousands of pages of legislative history that 
indicates in the least that Congress intended the 
coverage of the Act to extend to circumstances 
such as those posed here. It appears not to have 
even occurred to those sponsoring the bill. The 
Report made to the House by its Committee on 
Education and Labor and presented by the co- 
author of the bill, Chairman Hartley, stated that 
‘the bill herewith reported has been formulated 
as a bill of rights both for American workingmen 
and for their employers.’ The report declares 
further that because of the inadequacies of legis- 
lation ‘the American workingman has been 
deprived of his dignity as an individual,’ and that 
it is the purpose of the bill to correct these in- 
adequacies. (Emphasis added.) H. R. Rep. No. 
245, 80th Cong., 1st Sess. 4. What was said in- 
escapably describes the boundaries of the Act as 
including only the workingmen of our own 
country and its possessions. 

* * * 


“And so here such a ‘sweeping provision’ as 
to foreign applicability was not specified in the 
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Act. The seamen agreed in Germany to work on 
the foreign ship under British articles. We can- 
not read into the Labor Management Relations 
Act an intent to change the contractual provisions 
made by these parties. For us to run interference 
in such a delicate field of international relations 
there must be present the affirmative intention of 
the Congress clearly expressed. It alone has the 
facilities necessary to make fairly such an im- 
portant policy decision where the possibilities of 
international discord are so evident and retalia- 
tive action so certain. We, therefore, conclude 
that any such appeal should be directed to the 
Congress rather than the Courts.” 


(353 U.S. 138, at pp. 142-3-4, 
146-7.) * 


10The Supreme Court’s prophecy has been proven well founded. 

In Board Case Nos. 15-CA-1454, 12-CA-255, 12-RC-415, 2-RC- 
10379, the Department of Justice, at the request of the Depart- 
ment of State and of the Secretary of Defense, filed an amicus 
brief for the United States of America. The request of the De- 
partment of State to the Department of Justice, which was at- 
tached as Exhibit A to the amicus brief, states: 

“* * *The potentially serious international repercussions 

in the relations between the United States and those 

countries which could be created by such assertion of 

jurisdiction by the Board over ships flying the flags of 

those countries are clearly indicated by the diplomatic 

notes already received by the Department of State from 

those Governments on this subject. (Note from Ambas- 

sador of Liberia to the Secretary of State dated July 

30, 1958; Note from the Ambassador of Honduras to the 

Secretary of State dated February 8, 1960; Note from 

the Ambassador of Panama to the Secretary of State 

dated February 11, 1960.) * * *” 


As noted previously, Empresa Hondurena de Vapores, S. A. v. 
McLeod, 300 F. 2d 222 (2d C. A., 1962), cert. granted, 370 U.S. 
915 (1962), and Sociedad Nacional de Marineros de Honduras 
». McCulloch, 201 F. Supp. 82 (D. C. D. C., 1962), cert. granted, 
370 U. S. 915 (1962), were based on Board Case No 2-RC-10379 
(United Fruit Co., 134 N.L.R.B. No. 25 (1961)). At the time 
of the hearing in the court below it was understood that the 
Board’s action in the instant case had prompted the Liberian 
Embassy to ask its government to renew its protest to the De- 
partment of State. (J.A.4a.) 
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Again, the Supreme Court in Marine Cooks v. Panama 
S.S. Co., 362 U.S. 365 (1960), rehearing denied, 363 U.S. 
809 (1960), which involved the injunctive prohibition of 
the Norris-LaGuardia Act rather than the internal labor 
relations of a foreign flag ship, emphasized that the Act 
was not intended to cover foreign crews on foreign flag 
ships. 

“* * *The Benz case decided that the Labor 

Management Relations Act had no such scope or 

coverage and that it accordingly did not pre-empt 

the labor relations field so as to bar an action for 

damages for unlawful picketing under Oregon 

law. * * *” 


(362 U.S. 365, at p. 369.) 


Subsequently, the United Fruit cases have both held 
that the Act was not intended to apply, and did not apply, 
to foreign crews serving aboard foreign flag vessels."! In 
Empresa Hondurena de Vapores, S.A. v. McLeod, 300 F. 2d 


222 (2d C.A., 1962), cert. granted, 370 U.S. 915 (1962), 
the court reversed the trial court’s order denying a tem- 
porary injunction to an employer-plaintiff. In Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. 
Supp. 82 (D.C.D.C., 1962), cert. granted, 370 U. S. 915 
(1962), the court granted union-plaintiff’s motion for a 
preliminary injunction. There, the court stated: 


11In the instant case, Member Rodgers, citing these two cases, 
stated in dissent: 

“Contrary to my colleagues, and for the reasons 
stated by the United States District Court for the Dis- 
trict of Columbia in Sociedad de Marineros, (United 
Fruit Company), — F. 2d — (D. C. Cir. 1962), 49 
LRRM 2434, 2441, the United States Court of Appeals 
for the Second Circuit in Empresa Hondurena de Va- 
pores (United Fruit Company), — F. 2d — (2nd 
Cir. 1962), 49 LRRM 2442, * * * I would dismiss the in- 


stant petition.” 
(J.A, 15a-16a.) 
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“An Act of Congress, no matter how univer- 
sal the scope of its terms may be, will ordinarily 
be confined in its operation and effect to the 
territorial limits of the United States, unless 
the contrary intention is clearly and affirmatively 
expressed, * * * 

* * * 


“This Court, therefore, reaches the conclu- 
sion that the Labor Management Relations Act of 
1947, should be construed as not conferring any 
authority or power on the National Labor Rela- 
tions Board to conduct elections for collective 
bargaining purposes among foreign seamen man- 
ning vessels flying a foreign flag, and employed 
under contracts executed in a foreign country 
pursuant to foreign law. The fact that the cor- 
poration that owns the ship may be a subsidiary 
of an American corporation does not affect this 
result. Consequently the Board was without 
power or authority to issue the order directing 
the election in this instance.” 

(201 F. Supp. 82, at pp. 89, 91). 


In the light of the foregoing, §9(c) of the Act, when 
read with §§2(6) defining “commerce” and 2(7) de- 
fining “affecting commerce”, is clearly exceeded by the 
Board’s attempted exercise of jurisdiction in this case. As 
the court below properly held, the Board’s action in di- 
recting an election among these employees of the appellee 
was without statutory authority. 
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B. The Board’s action violates the principle of inter- 
national law, including treaties of the United States 
with Honduras and Liberia based thereon, that the 
law of the flag governs the internal economy of a 
vessel, 

Since the ships involved in this case are registered in 
foreign countries and fly foreign flags, recourse to inter- 
national law is necessary.?* 

“* * * [I]f a vessel is navigating under the flag 

and pass of a foreign country, she is to be con- 

sidered as bearing the national character of the 

country under whose flag she sails: she makes a 

part of its navigation, and is in every respect 

liable to be considered as a vessel of the country; 

for ships have a peculiar character impressed 

upon them by the special nature of their docu- 

ments, and are always held to the character with 
which they are so invested * * *,” 
(II Wheaton, International Law, 
p. 694 (6th ed., 1929).) 


In accordance with this principle, it is well settled that the 
laws of the flag state govern the internal economy of a 
vessel. This principle, as a brief sampling of the cases 
will display, has always been accepted by this country. 
So it was that in the relatively early Wildenhus’s 
Case, 120 U.S. 1 (1886), the Supreme Court could state 
that “civilized nations” had accepted this principle “long 


” 


ago. 


“From experience, however, it was found 
long ago that it would be beneficial to commerce 
if the local government would abstain from inter- 


12After also stating that “* * * the Act must be construed in 

accordance with principles of maritime and international 
law * * *”, appellants disregard such principles. (Emphasis 
added. Appellants’ Brief p. 15.) 
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fering with the internal discipline of the ship, 
and the general regulation of the rights and duties 
of the officers and crew towards the vessel or 
among themselves. And so by comity it came to 
be generally understood among civilized nations 
that all matters of discipline and all things done 
on board which affected only the vessel or those 
belonging to her, and did not involve the peace or 
dignity of the country, or the tranquillity of the 
port, should be left by the local government to be 
dealt with by the authorities of the nation to 
which the vessel belonged as the laws of that 
nation or the interests of its commerce should 
require. * * *” 
(120 U.S. 1, at p. 12.) 


As time passed and as commerce among the nations 
increased, the Supreme Court consistently recognized this 


general rule and its ever increasing importance. Thus, in 
Lauritzen v. Larsen, 345 U. S. 571 (1953), the Supreme 


Court, holding that the Jones Act was inapplicable to 
injuries suffered by a foreign seaman who had joined the 
crew of a foreign flag vessel in the United States, admon- 
ished that the law of the flag should be given “cardinal 
importance”. 


“Respondent places great stress upon the 
assertion that petitioner’s commerce and contacts 
with the ports of the United States are frequent 
and regular, as the basis for applying our stat- 
utes to incidents aboard his ships. But the virtue 
and utility of sea-borne commerce lies in its fre- 
quent and important contacts with more than one 
country. If, to serve some immediate interest, the 
courts of each were to exploit every such contact 
to the limit of its power, it is not difficult to see 
that a multiplicity of conflicting and overlapping 
burdens would blight international carriage by 
seas * 8% 
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“* * *[International law] aims at stability 
and order through usages which considerations of 
comity, reciprocity and long-range interest have 
developed to define the domain which each nation 
will claim as its own. * * *[I]n dealing with 
international commerce we cannot be unmindful 
of the necessity for mutual forbearance if retalia- 
tions are to be avoided; nor should we forget that 
any contact which we hold sufficient to warrant 
application of our law to a foreign transaction 
will logically be as strong a warrant for a foreign 
country to apply its law to an American transac- 
tion. 

* * * 

“2. Law of the Flag.—Perhaps the most ven- 
erable and universal rule of maritime law rele- 
vant to our problem is that which gives cardinal 
importance to the law of the flag. Each state un- 
der international law may determine for itself the 
conditions on which it will grant its nationality 
to a merchant ship, thereby accepting respon- 
sibility for it and acquiring authority over it. 
Nationality is evidenced to the world by the 
ship’s papers and its flag. * * * 

“This Court has said that the law of the flag 
supersedes the territorial principle, even for pur- 
poses of criminal jurisdiction of personnel of a 
merchant ship, because it ‘is deemed to be a part 
of the territory of that sovereignty [whose flag it 
flies], and not to lose that character when in 
navigable waters within the territorial limits of 
another sovereignty.’ On this principle, we con- 
cede a territorial government involved only con- 
current jurisdiction of offenses aboard our ships. 
United States v. Flores, 289 U.S. 137, 155-159, 
and cases cited. Some authorities reject, as a 
rather mischievous fiction, the doctrine that a 
ship is constructively a floating part of the flag 
state, but apply the law of the flag on the prag- 
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matic basis that there must be some law on ship- 
board, that it cannot change at every change of 
waters, and no experience shows a better rule 
than that of the state that owns her. 

“It is significant to us here that the weight 
given to the ensign overbears most other connect- 
ing events in determining applicable law. * * * 
This * * * [is] but a repetition of settled Ameri- 
can doctrine.” 

(Emphasis added. 345 U. S. 571, 
at pp. 581-2, 584-6.) 


Since Lauritzen commands that “cardinal impor- 
tance” be given to the law of the flag, it is quite obviously 
not controlling that the vessels here are owned by an 
American corporation. That “cardinal importance” should 
be given to the law of the flag irrespective of ownership 
is exactly what the court held in McQuade v. Compania 
De Vapores San Antonio, S.A., 131 F. Supp. 365 (S.D.N.Y., 


1955), where a Greek seaman brought an action for wages, 
vacation pay, and repatriation against a Panamanian cor- 
poration whose ship flew the Honduran flag. Holding that 
Honduran law governed, the court stated: 


“* * *Seamen’s contracts are treated as matters 
of internal order or economy. * * * 


* * * 


“* * *And the court [in Lauritzen] listed the 
factors which courts have taken into considera- 
tion in determining the applicable law. Among 
these were ‘Law of the Flag’ and ‘Allegiance of 
the Defendant Shipowner.’ In respect to the for- 
mer the court held that the weight given to the 
ensign overbears most other connecting events in 
determining applicable law. * * * This is in ac- 
cord with the view that where the domicile of the 
shipowner and the country of the flag differ it is 
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the latter that controls. II Wheaton, International 
Law, 6 ed., 694.” 
(Emphasis added. 131 F. Supp. 
365, at p. 366.) 


In the very recent United Fruit cases (Empresa Hon- 
durena de Vapores, S.A. v. McLeod, 300 F. 2d 222 (2d 
C.A., 1962), cert. granted, 370 U. S. 915 (1962), and 
Sociedad Nacional de Marineros de Honduras v. McCul- 
loch, 201 F. Supp. 82 (D.C.D.C., 1962), cert. granted, 370 
U.S. 915 (1962) ), both courts again held that ownership 
was not controlling. In very pertinent language, the court 
stated in the latter case at page 91: 

“k * *The fact that the corporation that owns 


the ship may be a subsidiary of an American cor- 
poration does not affect the result. * * *” 


In addition to the judicial recognition of the principle 
involved here, the United States as a “civilized” nation 
has in its foreign relations consistently followed this 
principle. 

In the recent case of Constitution of the Maritime 
Safety Committee of the Inter-Governmental Maritime 
Consultative Organization, I.C.J. Reports, p. 29 (1960), 
for example, the United States argued this principle be- 
fore the International Court of Justice. In a particularly 
apt statement, the International Court of Justice agreed 
with the position taken by the United States. 


“This reliance upon registered tonnage in giv- 
ing effect to different provisions of the Conven- 
tion and the comparison which has been made 
of the texts of Article 60 and 28 (a), persuade the 
Court to the view that it is unlikely that when 
the latter Article was drafted and incorporated 
into the Convention it was contemplated that any 
criterion other than registered tonnage should de- 
termine which were the largest ship-owning na- 
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tions. In particular it is unlikely that it was con- 
templated that the test should be the nationality 
of stock-holders and of others having beneficial 
interests in every merchant ship; facts which 
would be difficult to catalogue, to ascertain and 
to measure. To take into account the names and 
nationalities of the owners or shareholders of 
shipping companies would, to adopt the words of 
the representative of the United Kingdom during 
the debate which preceded the election, ‘intro- 
duce an unnecessarily complicated criterion.’ 
Such a method of evaluating the ship-owning 
rank of a country is neither practical nor certain. 
Moreover, it finds no basis in international prac- 
tice, the language of international jurisprudence, 
in maritime terminology, in international conven- 
tions dealing with safety at sea or in the practice 
followed by the Organization itself in carrying 
out the Convention. On the other hand, the cri- 
terion of registered tonnage is practical, certain 
and capable of easy application. 

“Moreover, the test of registered tonnage is 
that which is most consonant with international 
practice and with maritime usage.” 

(Emphasis added.) 


This principle has also been set forth in numerous 
treaties executed by this nation with other nations. More 
specifically, this principle is contained in treaties with 
both Honduras and Liberia. Articles 10 and 22, respec- 
tively (J.A.5a-6a), of the Treaty of Friendship, Commerce 
and Consular Rights with the Republic of Honduras, dated 
December 7, 1927, 45 Stat. 2618, provide: 


“Merchant vessels and other privately owned 
vessels under the flag of either of the High Con- 
tracting Parties, and carrying the papers re- 
quired by its national laws in proof of nationality 
shall, both within the territorial waters of the 
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other High Contracting Party and on the high 
seas, be deemed to be the vessels of the Party 
whose flag is flown. 


*  * x 


“A consular officer shall have exclusive juris- 
diction over controversies arising out of the inter- 
nal order of private vessels of his country, and 
shall alone exercise jurisdiction in cases, wher- 
ever arising, between officers and crews, pertain- 
ing to the enforcement of discipline on board, 
provided the vessel and the persons charged with 
wrongdoing shall have entered a port within his 
consular district. Such an officer shall also have 
jurisdiction over issues concerning the adjust- 
ment of wages and the execution of contracts re- 
lating thereto provided the local laws so per- 
mit.””!* 


Article 15 of the Treaty of Friendship, Commerce and 
Navigation with the Republic of Liberia, dated August 8, 


1938, 54 Stat. 1739, contains a provision for flag recogni- 
tion identical to that of Article 10 of the Honduran treaty. 
(J.A.5a.) Article 10 of the Consular Treaty with Liberia, 
dated October 7, 1938, 54 Stat. 1751, contains a provision 
similar to that of Article 22 of the Honduran treaty. (J.A. 
5a.) 


13After quoting the above language, the court stated in Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. Supp. 
82, at p. 88 (D.C.D.C., 1962), cert. granted, 370 U. S. 915 
(1962) : 

“It may be emphasized that this treaty expressly re- 
served to the country under whose flag a ship sailed, 
jurisdiction over adjustment of seamen’s wages and con- 
tracts relating thereto.” 


Compare the court’s statement with the appellants’ assertion 
that “* * * the treaty itself recognizes that a vessel’s internal 
order does not encompass the element of wages or contracts 
relating thereto.” (Appellants’ Brief p. 20.) 
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“A consular officer shall have exclusive juris- 
diction over controversies arising out of the in- 
ternal order of private vessels of his country* * *. 
Such an officer shall also have jurisdiction over 
issues concerning the adjustment of wages and 
the execution of contracts relating thereto pro- 
vided, however, that such jurisdiction shall not 
exclude the jurisdiction conferred on local au- 
thorities under existing or future laws.” 


The Board’s assertion of jurisdiction here is an unwar- 
ranted flaunting of those treaties. 

Through the United Nations Conference, the United 
States has also supported adoption of Article V of the 
Geneva Convention on the High Seas, which provides: 


“1. Each State shall fix the conditions for the 
grant of its nationality to ships, for the registra- 
tion of ships in its territory, and for the right to 
fly its flag. Ships have the nationality of the State 


whose flag they are entitled to fly. There must 
exist a genuine link between the State and the 
ship; in particular, the State must effectively 
exercise its jurisdiction and control in adminis- 
trative, technical and social matters over ships 
flying its flag. 

“2. Each State shall issue to ships to which it 
has granted the right to fly its flag documents to 
that effect.” 


Subsequently, the Senate gave its advice and consent to 
ratification. The Senate was, of course, cognizant of the 
fact that some ships flying foreign flags were owned by 
American interests. In its report on the Geneva Conven- 
tion on the High Seas, the following is stated: 

““&’ * *[U]nder the Convention on the High Seas, 

it is for each State to determine how it shall exer- 

cise jurisdiction and control in administrative, 
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technical and social matters over ships flying its 
flag. The ‘genuine link’ requirement need not 
have any effect upon the practice of registering 
American built or owned vessels in such coun- 
tries as Panama or Liberia. The existence of a 
‘genuine link’ between the State and the ship is 
not a condition of recognition of the nationality 
of a ship; that is, no State can claim the right to 
determine unilaterally that no genuine link ex- 
ists between a ship and the flag state * * *.” 
(S.Rep., Executive Report No. 5, 
86th Cong., 2d Sess., p. 5 (1960).)”* 


The Supreme Court, as well illustrated by Lauritzen 
v. Larsen, 345 U.S. 571, at p. 583 (1953), Benz v. Com- 
pania Naviera Hidalgo, 353 U. S. 138, at p. 147 (1957), 
Romero v. International Term. Co., 358 U. S. 354, at 
pp. 382-3 (1959), rehearing denied, 359 U. S. 962 (1959), 
has repeatedly warned that this nation’s policies should be 
carried out in a manner consistent with international law 
and in a manner which would avoid international retalia- 
tion by other nations. Such warnings, of course, apply in 
full force to the Board. In Southern S. S. Co. v. National 
Labor Relations Board, 316 U. S. 31 (1942), the Supreme 
Court stated at page 47: 


““* * * T]he Board has not been commissioned to 
effectuate the policies of the Labor Relations Act 
so single-mindedly that it may wholly ignore 
other and equally important Congressional ob- 
jectives. Frequently the entire scope of Congres- 
sional purpose calls for careful accommodation of 
one statutory scheme to another, and it is not too 


14In Empresa Hondurena de Vapores, S. A. v. McLeod, 300 F. 
2d 222, at pp. 235-6 (2d C.A., 1962), cert. granted, 370 U. S. 
915 (1962), the court specifically pointed to the Geneva Con- 
vention as another reason for not applying the Act to foreign 
flag ships. 
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much to demand of an administrative body that it 

undertake this accommodation without excessive 

emphasis upon its immediate task.” 
These warnings are particularly appropriate at a time 
when this nation is exerting every influence to further 
international harmony and to avoid international retalia- 
tions for any cause. 

Not only does the Board’s assertion of jurisdiction 
here add fuel to the international fires of protests ignited 
by the Board’s previous actions in similar cases, the 
Board’s assertion of jurisdiction results in confusion con- 
founded by eliminating the only rational constant in re- 
solving problems created by seagoing vessels. If the United 
States can replace the law of the flag on the basis now 
urged by appellants, other nations can with equal im- 
punity replace the law of the flag by other unsatisfactory 
standards. The Bahamian Government, for example, 
could apply its laws to the internal economy of these ves- 
sels if it adopted the law of the origination of the pulp- 
wood. The possibilities are countless and the end result 
is chaos. By the same token, other nations, following the 
lead given to them by the Board, can just as properly—or 
perhaps improperly—assert jurisdiction over the internal 
economy of American flag ships manned by American 
crews. This nation’s public interest, including the interests 
of American seamen, demands restraint. 

In ordering an election among these foreign crews 
serving on these foreign vessels, the Board has thrown 
overboard national policy and international principles of 
law, including treaties based thereon. The resultant chaos, 
discord and retaliations, including the subjection of Ameri- 
can seamen serving aboard American flag ships to foreign 
labor laws, are not and cannot be by any standards in 
furtherance of the interests of this nation. 
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C. The Board’s action violates the Constitution of the 
United States. 


1. The Board’s action violates Article VI. 
Article VI of the Constitution provides in part: 


“This Constitution, and the Laws of the 
United States which shall be made in Pursuance 
thereof; and all Treaties made, or which shall be 
made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding.” 


Pertinent provisions of this country’s treaties with 
Honduras and Liberia (J.A.5a-6a), as well as the Geneva 
Convention on the High Seas, have previously been set 
forth. These treaties, as was previously shown, are based 
on the firmly established principle of international law 
that the law of the flag governs the internal economy of a 


vessel, 

Also as previously noted, the Department of State re- 
quested the Department of Justice to file an amicus brief 
in Board Case Nos. 12-CA-255, 15-CA-1454, 12-RC-415, 
2-RC-10379. The request of the Department of State, 
which was attached to that brief as Appendix A, states at 
pages 24 and 25: 


“The Department of State believes that a 
proper reading of these Treaties requires that 
vessels under the flag of Liberia and Honduras 
and carrying the papers required by the national 
laws of those countries in proof of nationality, be 
recognized by the United States Government or 
any agency thereof as having the nationality of 
those countries. Therefore, the Department con- 
siders that any action by the Board purporting 
to consider such vessels as United States flag ves- 
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sels, would be subject to a charge of violation of 
the above international agreements. 
x & 

“Even pending the coming into force of the 
Convention, however, this provision may be 
taken as declaratory of the universally accepted 
rule of international law that a ship has the na- 
tionality of the State whose flag it is entitled to 
fly. This rule of customary international law is of 
course applicable to Liberia, Panama and Hon- 
duras as well as all other nations.” 

The same treaties are involved here, and the Board’s as- 
sumption of jurisdiction here is again in direct conflict with 
these treaties. The Board’s action accordingly violates 
Article VI. 


2. The Board’s action violates Article I. 
Section 8 of Article I of the Constitution provides in 
part: 
“Section 8. The Congress shall have Power * * * 
* * * 
“To regulate Commerce with Foreign Nations * * *,” 


By ordering an election in the instant case, the Board has 
assumed power given exclusively to Congress. In other 
words, the Constitution, according to the Board, no longer 
means what it unequivocally states but rather it means 
what the Board says it means at any given moment of 
time. 

The Board, of course, is “* * * an agency of the Ex- 
ecutive branch of the Government * * *.” (Sociedad 
Nacional de Marineros de Honduras v. McCulloch, 201 F. 
Supp. 82, at p. 84 (D.C.D.C., 1962), cert. granted, 370 
U.S. 915 (1962).) As such, the Board has no power to 
regulate the foreign commerce of this nation. The fact 
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that Congress has specifically withheld from the Board 
the authority now asserted by it underscores the mag- 
nitude of the Board’s invasion of Congress’ power. Accord- 
ingly, the Board does not have the power to regulate the 
internal economy of foreign flag vessels employing foreign 
crews, and its assertion of such power here by ordering an 
election violates Section 8 of Article I of the Constitution. 


3. The Board’s action violates the Fifth Amend- 
ment. 


The Fifth Amendment of the Constitution provides in 
part: 


“No person shall be * * * deprived of life, 
liberty, or property, without due process of law 
* oe Ke? 


It can no longer be questioned that a corporation’s rights 
in contracts are entitled to constitutional protection. 
(Trustees of Dartmouth College v. Woodward, 15-18 U.S. 
463 (1819).) 

In the instant case, the appellee and each crew mem- 
ber involved here have executed contracts providing for 
the applicability of either Honduran or Liberian law. (J.A. 
3a.) The Board’s action effectively replaces the laws of 
these countries with the law of this country. Accordingly, 
the Board’s action impairs the rights of the appellee, as 
well as the rights of the employees involved here, under 
each of said contracts and violates the Fifth Amendment of 
the Constitution. 
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CONCLUSION 


For the foregoing reasons, the order of the court 
below should be affirmed. 
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APPENDIX I 
These are the relevant treaty provisions: 
Consular Treaty with Liberia, dated October 7, 1938, 54 
Stat. 1751. 
(Article 10) 


663 * * 


“A consular officer shall have exclusive jurisdic- 
tion over controversies arising out of the internal 
order of private vessels of his country * * *. Such 
an officer shall also have jurisdiction over issues con- 
cerning the adjustment of wages and the execution of 
contracts relating thereto provided, however, that 
such jurisdiction shall not exclude the jurisdiction 
conferred on local authorities under existing or future 


laws. 
* oe RD 


Geneva Convention on the High Seas. 
(Article V) 


CP 


“1. Each State shall fix the conditions for the 
grant of its nationality to ships, for the registration 
of ships in its territory, and for the right to fly its flag. 
Ships have the nationality of the State whose flag 
they are entitled to fly. There must exist a genuine 
link between the State and the ship; in particular, the 
State must effectively exercise its jurisdiction and 
control in administrative, technical and social matters 
over ships flying its flag. 

“2. Each State shall issue to ships to which it 
has granted the right to fly its flag documents to that 
effect. 

* * 2"? 
Treaty of Friendship, Commerce and Consular Rights with 
the Republic of Honduras, dated December 7, 1927, 45 
Stat. 2618. 


oe kk 
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“Merchant vessels and other privately owned 
vessels under the flag of either of the High Contract- 
ing Parties, and carrying the papers required by its 
national laws in proof of nationality shall, both within 
the territorial waters of the other High Contracting 
Party and on the high seas, be deemed to be the vessels 
of the Party whose flag is flown. 


* * x 


“A consular officer shall have exclusive jurisdic- 
tion over controversies arising out of the internal 
order of private vessels of his country, and shall alone 
exercise jurisdiction in cases, wherever arising, be- 
tween officers and crews, pertaining to the enforce- 
ment of discipline on board, provided the vessel and 
the persons charged with wrongdoing shall have en- 
tered a port within his consular district. Such an 
officer shall also have jurisdiction over issues concern- 
ing the adjustment of wages and the execution of 
contracts relating thereto provided the local laws so 
permit. 


* oo K” 


Treaty of Friendship, Commerce and Navigation with the 
Republic of Liberia, dated August 8, 1938, 54 Stat. 1739. 
(Article 15) 


oO * * 


“Merchant vessels and other privately owned 
vessels under the flag of either of the High Contract- 
ing Parties, and carrying the papers required by its 
national laws in proof of nationality shall, both within 
the territorial waters of the other High Contracting 
Party and on the high seas, be deemed to be the vessels 
of the Party whose flag is flown. 

* 


* KD 


